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MEMORANDUM 


TO: 


ALL  BOARDS  AND  COMMISSIONS 

ALL  DEPARTMENT  HEADS 

CITY  AND  COUNTY  OF  SAN  FRANCISCO 


FROM: 


LOUISE  H.  RENNE 

City  Attorney 

BURK  E.  DELVENTHAL. 


CLAIRE  M.  SYLVI^^ 
Deputy  City  Attorneys 


DATE  : 


FEBRUARY  21,    19  96 


RE  : 


FINANCIAL  DISCLOSURE  REQUIREMENTS,  CONFLICT  OF  INTEREST 
LAWS,    AND  OTHER  REQUIREMENTS  OF   PUBLIC  OFFICIALS 


This  memorandum  briefly  describes  the  financial  disclosure, 
conflict  of  interest  and  other  requirements  that  apply  to  city 
officers,   which  includes  members  of  boards  and  commissions,    as  well 
as  department  heads.     This  memorandum  is  intended  only  as  a  general 
guide  on  the  obligations  of  public  officials.      For  assistance  with 
specific  situations,    city  officials  should  contact  the  City 
Attorney's  office. 

I .      FINANCIAL  DISCLOSURE  STATEMENTS 

Under  the  California  Political  Reform  Act,   within  thirty  days  of 
assuming  office,    city  officials,   which  includes  all  members  of  boards 
and  commissions,    as  well  as  department  heads,    are  required  to  file  a 
financial  disclosure  statement.      (For  a  few  city  officials,  including 
those  appointed  to  the  Planning  Commission  a  financial  statement  must 
be  filed  within  10  days  of  assuming  office; .     The  statement  requires 
officials  to  disclose  interests  in  real  property,   other  than  a 
principal  residence,    investments,    and  business  positions  held  on  the 
date  of  assuming  office.      In  addition,    officials  must  disclose  any 
income    (including  gifts  and  loans) ,    received  during  the  12  months 
prior  to  assuming  office.      Income  includes  a  community  property 
interest  in  a  spouse's  income.     A  city  official   is  required  to  file  3 
similar  statement  each  year  that  the  official  holds  office,  and 
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within  30  days  of  leaving  office.      Failure  to  comply  with  these 
requirements  may  result   in  civil  and  criminal  sanctions. 

Financial  disclosure  forms  may  be  obtained  from  the  San 
Francisco  Ethics  Commission,    which  also  provides  assistance  in 
completing  forms.     The  Commission's  telephone  number  is  554-9510.  In 
addition,    Deputy  City  Attorney  David  Benjamin,    who  may  be  reached  at 
554-3876,   will  assist  you  with  questions  regarding  the  completion  of 
the  forms . 

The  Political  Reform  Act  requires  each  board,    commission,  and 
department  to  adopt  a  conflict  of  interest  code,    which  specifies  the 
filing  requirements.     These  conflict  of   interest  codes  are  set  forth 
in  San  Francisco  Administrative  Code  sections  58.1-58.600. 
Appointees  should  check  the  conflict  of  interest  code   for  their 
board,    commission,    or  department. 

II.      CONFLICT  OF  INTEREST 

City  officials  are  subject  to  strict  conflict  of  interest 
prohibitions.     There  are  several  laws  that  prohibit  city  officials 
from  participating  in  decisions  in  which  they  have  reason  to  know 
they  have  a  financial  interest.      In  most  cases,    these  conflicts  can 
be  avoided  if  the  official  discloses  his  or  her  interest  and  abstains 
from  participating  in  the  decision.      In  some  cases,    however,  the 
official  must  choose  between  maintaining  the  private  interest  and 
continuing  to  serve  as  a  city  official. 

A.     The  Political  Reform  Act 

1.     Basic  Prohibition 

California's  Political  Reform  Act  prohibits  public  offi- 
cials from  making,   participating  m  making,    or  in  any  way  attempting 
to  use  their  official  position  to  influence  a  governmental  decision 
in  which  they  have  a  financial  interest.     Under  the  Act,    an  official 
has  a  financial   interest   in  a  decision  if  it   is  reasonably  foresee- 
able that  the  decision  will  have  a  material   financial  effect,  dif- 
ferent from  its  effect  on  the  public  generally,   on  the  official  or  on 
a  member  of  his  or  her  immediate  family.     When  a  public  official  has 
a  conflict  under  the  Political  Reform  Act,    the  official  must  disclose 
the  conflict  and  abstain  from  participating  in  the  decision. 
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2.     Economic  Interests  Covered 

In  addition  to  a  direct  impact  on  the  financial  interests 
of  the  public  official,    the  economic  interests  covered  by  the  Act  are 
the  following: 

a.  Investments.     Any  business  entity  in 
which  the  public  official  has  a  direct  or 
indirect   investment  worth  $1000  or  more.  An 
indirect   investment  means  an  investment  owned 
by  the  spouse,    dependent  child,    or  agent  of 
the  public  official,    or  by  a  business  entity 
or  trust   m  which  the  official    (or  the 
official's  spouse,   dependent  children,  or 
agent)    owns  a  10%  or  greater  interest. 

b.  Property.     Any  real  property  in  which  the 
public  official  has  a  direct  or  indirect 
interest  worth  $1000  or  more.     An  interest  in 
real  property  includes  any  leasehold, 
beneficial  or  ownership  interest  or  an  option 
to  acquire  such  an  interest;   and  includes  a 
pro  rata  share  of  real  property  owned  by  any 
business  entity  or  trust  in  which  the 
official  owns  a  10%  or  greater  interest. 

c.     Sources  of  Income  and  Gifts.     Any  source 
of  income    (other  than  loans  by  a  commercial 
lending  institution  in  the  regular  course  of 
business  on  terms  available  to  the  public 
without  regard  to  official  status)  aggre- 
gating $250  or  more  in  value,   or  any  source 
of  gifts  of  $280  or  more  in  value,  provided 
to,    received  by,   or  promised  to  the  public 
official  within  12  months  prior  to  the  time 
the  decision  is  made. 

d.     Management  Positions.     Any  business 
entity  in  which  the  public  official   is  a 
director,    officer,   partner,    trustee,  employee 
or  holds  any  position  of  management. 
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3.     Materially  Affect  a  Financial  Interest 

Under  the  Act,    a  conflict  only  exists  if  the  effect  of  a 
decision  on  the  official's  interest  will  be   "material."     The  Fair 
Political  Practices  Commission's  regulations  set   forth  specific 
standards  for  determining  when  a  decision's  effect   is  material. 
Application  of  those  standards  will  turn  in  part  on  whether  the 
official's  economic  interest  is  directly  or  indirectly  involved  m 
the  decision. 

a.  Direct  involvement.      The   law  presumes 
that  a  public  official's  economic  interest  is 
materially  affected  if  that   interest  is 
directly  involved  in  the  decision  before  the 
public  official . 

b.  Indirect  Involvement.      If  the  official's 
economic  interests  are  indirectly  involved, 
materiality  will  depend  upon  the  impact  of 
the  decision  on  the  official's  financial 
interest.     The  regulations  contain  detailed 
standards  for  determining  whether  a  decision 
will  have  a  material  effect  on  a  financial 
interest  indirectly  involved  in  the  decision. 

4.     Decisions  Covered  By  the  Prohibition 

A  public  official  participates  in  a  decision  when  he  or  she 
(1)   makes  a  decision;    (2)    participates  in  making  a  decision;  or 
(3)    influences  or  attempts  to  influence  a  decision. 

a.  Making  a  Decision.     A  public  official 
makes  a  decision  when  he  or  she  votes, 
appoints  a  person  to  a  position,  obligates 
the  agency  to  a  course  of  action,    or  enters 
into  a  contract  for  the  agency.     Deciding  not 
to  act  also  constitutes   "making  a  decision." 

b.  Participating  in  Making  a  Decision. 

Participating  in  making  a  decision  includes 
negotiating,   providing  advice  by  way  of 
research,    investigation,    or  preparation  of 
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reports  or  analyses  for  the  decisionmaker,  if 
these  functions  are  performed  without 
significant   intervening  review. 

Participating  m  making  a  decision  does 
not   include  ministerial  or  clerical  actions; 
appearing  before  an  agency  to  represent  the 
official's  personal   interests;   actions  by  a 
public  official  with  regard  to  his  or  her 
compensation  for  services  or  the  terms  or 
conditions  of  his  or  her  employment  or 
contract . 

c.      Influencing  a  Decision.     A  public 
official  may  not  use  his  or  her  official 
position  to  influence  a  decision  in  which  the 
official  has  a  financial   interest.  Influence 
includes  contacting,    appearing  before,  or 
otherwise  attempting  to  influence  any  member, 
officer,    employee  or  consultant  of  the 
official's  agency,   or  an  agency  appointed  by 
or  subject  to  the  budgetary  control  of  the 
official's  agency.     Attempts  to  influence 
include  appearances  or  contacts  by  the 
official  on  behalf  of  a  business  entity, 
client,    or  customer. 

B.     Charter  §  8-105  ^nd  OQvgrnmgnt  Code  ^  IQ9Q 

Although  conflicts  under  the  Political  Reform  Act  may  be 
addressed  by  abstaining  from  a  decision,   other  kinds  of  conflicts  may 
require  that  a  public  official  choose  between  a  private  interest  and 
remaining  in  public  office.     California  Government  Code  §  1090 
prohibits  public  officials  from  being  interested  in  a  contract  made 
by  them  or  by  the  boards  or  commissions  of  which  they  are  members. 
Contracts  made  under  such  circumstances  are  void  and  violation  of 
this  section  may  subject  a  public  official  to  severe  sanctions. 

Charter  section  8.105(a)    prohibits  an  officer  or  employee  from 
becoming  directly  or  indirectly  interested  in  any  contract, 
franchise,    right,   privilege  or  sale  or  lease  of  property  awarded, 
entered  into  or  authorized  by  him  or  her,   by  those  under  his  or  her 
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supervision  and  control,    or  by  a  board  or  commission  of  which  he  or 
she  is  a  member.     An  officer  or  employee  must  divest  himself  or 
herself  of  such  an  interest  within  60  days  or  resign  from  his  or  her 
position . 

II.      OTHER  PROHIBITIONS 

A.  Prohibition  on  Representing  Private  Parties  Before  Tity 
Boards  and  Commissions  (Compensated  AdvQc^cyj 

Appendix  K  to  the  1932  San  Francisco  Charter  prohibits  any 
officer  of  the  city  fr_m  representing,    for  compensation,    any  private 
interest  before  city  boards  or  commissions  or  their  staffs.      (The  new 
Charter,    which  goes  into  effect  on  July  1,    1996,    does  not  affect  the 
substance  of  this  provision.)      This  prohibition  may  have  particular 
impact  on  lawyers,    architects,    and  others  who  currently  represent 
private  interests  before  city  boards  and  commissions.  The 
prohibition  is  personal,    and  does  not  preclude  members  of  an 
officer's  firm  or  partnership  from  engaging  in  compensated  advocacy 
before  city  boards  and  commissions. 

B .  Revolving  Door  Prohibitions 

City  officers  and  employees  are  prohibited  from  representing  any 
private  interest  before  a  city  board  or  agency  of  which  they  were  a 
member  or  employee  within  two  years  after  they  leave  such  service  or 
employment . 

C.  Incompatible  Offices 

Government  Code  section  1126  prohibits  city  officials  from 
engaging  in  compensated  activities  that  are  incompatible  with  their 
official  duties.     This  kind  of  conflict  generally  arises  where  an 
official  is  placed  in  the  position  of  serving  two  masters,  one 
private  and  one  public,   with  respect  to  the  same  subject. 

D.  Gifts.   Honoraria,    and  Travel 

The  Political  Reform  Act  prohibits  city  officials  from  receiving 
gifts  totaling  $280  from  a  single  source    (outside  the  official's 
family)    in  any  year.      (In  addition,   gifts  aggregating  $50  or  more 
from  a  single  source  must  be  reported.)      The  Act  also  prohibits  city 
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officials  from  receiving  honoraria    (payments  for  speeches,  attendance 
at  conferences,    meetings,    and  other  events: .      Finally,    the  Act 
imposes  strict  limits  on  the  acceptance  of  travel.     Even  where  the 
acceptance  of  travel  payments  is  not  prohibited,    an  official  may  be 
required  to  report  such  payments . 

E .  Prohibition  on  Solicitation  of  Funds 

The  Political  Reform  Act  prohibits  certain  elected  and  appointed 
officials   from  soliciting,    accepting,    or  directing  campaign  contribu- 
tions of  more  than  $250   from  parties  ^r  their  agents  in  a  proceeding 
for  a  permit,    license,    or  other  entitlement  that   is  pending  before 
the  official's  board  or  commission,    and  for  three  m^onths  after  the 
final  decision  in  the  proceeding.     An  official  also  may  not  solicit 
campaign  contributions  of  more  than  $250   from  a  nonparty  who  is  an 
active  participant  in  such  a  proceeding,    (or  the  agent  of  such  a 
participant) ,    if  the  official  knows  or  has  reason  to  know  the 
participant  has  a  financial  interest  in  the  proceeding.      5ee  Gov't 
Code   §  84308. 

These  prohibitions  apply  regardless  of  whether  the  official 
accepts,    solicits,    or  directs  the  contribution  for  himself  or  her- 
self,   or  on  behalf  of  any  other  officer,    candidate  for  office,    or  any 
committee.      In  addition,    officials  are  disqualified  from  partici- 
pating in  a  proceeding  if  in  the  preceding  12  months  the  official 
received  more  than  $250   in  campaign  contributions  from  a  party  or  the 
party's  agent,    or  a  participant  or  the  participant's  agent   if  the 
official  knows  or  has  reason  to  know  that  the  participant  has  a 
financial  interest  in  the  proceeding.     For  purposes  of  this 
prohibition,    the  contributions  of  a  party  or  participant  and  the 
agent  of  a  party  or  participant  must  be  aggregated. 

F .  Ex  Parte  Communications 

Members  of  boards  and  commissions  that  act   in  an  adjudicative 
capacity  should  not  engage  in  ex  parte  com.municat ions  regarding  a 
proceeding  pending  before  the  board  or  commission  with  a  party  to  the 
proceeding . 
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III.  CONCLUSION 

The   Political  Reform  Act  and  other  state  and  local   conflic-:  -f 
interest  laws  are  designed  to  ensure  the  credibility  and   i:.--  ; .  .  Dt 
San  Francisco  government.     The  agencies  charged  wich  enfci;     ■  : 
these  laws  take  violations  of  the  law  seriously.     The  sanctii.-.s  ::: 
violating  these  laws  can  include  the  invalidation  of  decisicns,  zzl 
feiture  of  benefits  earned  from  unlawful  participation,  : 
penalties.      For  this  reason,    it   is   imperative  that  al- 
and employees  comply  with  the  financial  disclosure  re  q     i . 
other  provisions  of  the  laws  outlined  above.      If  you  have  any 
questions  concerning  these  requirements,    do  not  hesitate  to  contact 
■this  office  for  assistance. 
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City  and  County  of  San  Francisco: 


Office  of  City  Attorney 


Louise  H.  Renne, 
City  Attorney 


MEMORANDUM 
February  7,  1996 


TO:         ALL  BOARDS  AND  COMMISSIONS 
ALL  DEPARTMENT  HEADS 
City  and  County  of  San  Francisco 

FROM:     LOUISE  H.  RENNE 
City  Attorney 
BURK  E.  DELVENTHAL 
DAVID  GREENBURG 
AMY  S.  ACKERMAN 
Deputy  City  Attorneys 

SUBJECT:    REVIEW  OF  PUBLIC  RECORDS  AND  PUBLIC  MEETINGS  LAWS 


I.  INTRODUCTION 

This  memorandum  is  intended  to  familiarize  department  heads  and 
members  of  City  boards  and  commissions  with  State  and  local  laws 
governing  the  public's  right  of  access  to  City  records  and  to 
meetings  conducted  by  City  agencies.     The  memorandum  is  intended 
to  be  a  reference  for  department  heads,    commissioners,  and 
commission  staff  members  who  need  answers  to  practical  questions. 

We  address  the  four  major  Acts  that  affect  open  government   in  San 
Francisco.     The  Public  Records  Act    (Government  Code  section  6250 
et  seq . )   governs  public  access  to  the  records  of  state  and  local 
agencies.     The  Ralph  M.   Brown  Act    (Government  Code  Sections  54  950 
et  seq . )   essentially  requires  governmental  bodies  to  conduct 
their  business  in  public.     San  Francisco  Charter  Section  3.500 
imposes  additional  requirements  on  policy  bodies.      Finally,  the 
San  Francisco  Sunshine  Ordinance    (S.F.   Administrative  Code 
sections  67  et  seq.)    imposes  additional  requirements  affecting 
public  information  and  public  access  to  meetings.^ 


^  The  San  Francisco  Housing  Authority,    the  Redevelopment  Agency,    the  San 

Francisco  Transportation  Authority,    the  Community  College  District  and  the  Sar. 
Francisco  School  District  are  only  subject  to  the  Brown  Act.     They  are  not 
obligated  under  law  to  follow  the  Sunshine  Ordinance.     However,  the 
Transportation  Authority  has  chosen  to  adopt  many  of  the  provisions  of  the 
Sunshine  Ordinance . 


Because  the  majority  of  City  agencies,    commissions,    and  boards 
must  comply  with  the  Sunshine  Ordinance    (see  footnote  one),  we 
do  not  differentiate  between  it  and  the  Brown  Act.     Where  the  two 
laws  differ,   we  generally  explain  only  the  more  rigorous 
standard . 

The  underlying  policy  of  these  laws  is  that  governmental  agencies 
which  exercise  public  powers  through  deliberative  bodies  must 
conduct  business  in  public.     The  policy  of  these  laws  is  very 
clear.     Aside  from  some  carefully  delineated  exceptions,  public 
access  to  meetings  and  records  overrides  contrary  considerations. 
The  Brown  Act  and  Sunshine  Ordinance  also  include  requirements 
for  notice  of  meetings,    distributing  agendas  and  providing 
opportunities  for  public  participation,-   these  requirements  apply 
ever  to  closed  meetings. 

All  commission  members  and  department  heads  are  strongly 
encouraged  to  contac::  the  Office  of  the  City  Attorney  whenever 
questions  regarding  public  meetings  or  public  records  arise. 
Violations  of  these  laws  are  far  more  likely  to  occur  from 
ignorance  of  the  law  than  from  deliberate  intent.      Even  unwitting 
violations,    however,    are  often  viewed  with  suspicion.  They 
invite  criticism  and  undermine  the  credibility  of  boards  and 
commissions.     A  violation  of  the  Brown  Act  with  the  wrongful 
intent  to  deprive  the  public  of  information  is  a  misdemeanor.  In 
addition,    a  court  may  invalidate  an  action  taken  at  an  illegal 
meeting . 


11.      PUBLIC  RECORDS  LAWS 

The  premise  of  both  the  Public  Records  Act  and  the  Sunshine 
Ordinance  is  that  all  records  in  the  possession  of  government  are 
public  property.     Absent  some  specific  and  limited  exceptions, 
those  records  must  be  made  available  for  public  inspection.  This 
section  will  outline  the  disclosure  requirements  and  procedures 
mandated  by  the  Public  Records  Act  and  the  Sunshine  Ordinance. 


A.      What  Is  a  Public  Record? 

The  Public  Records  Act  defines  a  "public  record"  broadly  to 
include   "any  writing  containing  information  relating  to  the 
conduct  of  the  public's  business  prepared,   owned,   used  or 
retained  by  any  state  or  local  agency,    regardless  of  the  physical 
form  or  characteristics."     The  Sunshine  Ordinance  defines  "public 
information"  as  the  content  of   "public  records"  as  defined  in  the 
Public  Records  Act.      If  a  document  meeting  the  statutory 
definition  is  in  the  possession  of  a  City  department  or  agency, 
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the  document  is  a  public  record,    whether  or  not   it  may  be 
withheld  from  public  disclosure. 

A  document  does  not  have  to  be  in  written  form  to  be  a  public 
record.     A  public  record  may  consist  of  any  medium  that  contains 
encoded  information  in  the  possession  of  a  City  department,  such 
as  a  computer  tape,   video  recording,    cassette  recording  and 
movie.     Should  there  be  questions  regarding  public  access  to 
computer,    video  and  other  media,   please  consult  the  Office  of  the 
City  Attorney. 

The  Sunshine  Ordinance  requires  the  City  to  make  information 
available  to  a  member  of  the  public  in  any  form  requested  so  long 
as  the  information  is  available  to  the  department  m  that  form, 
including  disk,    tape,   printout  or  monitor.     The  City  may  charge 
for  the  cost  of  the  medium  on  which  the  information  is  duplicated 
and  for  the  direct  costs  of  reproducing  or  transferring  the 
information  to  the  medium. 

The  Public  Records  Act  and  Sunshine  Ordinance  require  the  City  to 
disclose  any  identifiable  record  in  its  possession.     The  Sunshine 
Ordinance  does  not  require  a  department  to  reprogram  a  computer 
or  change  the  format  of  existing  documents,    or  create  a  document 
not  already  in  existence. 

B.      Responding  to  a  Public  Records  Request 

where  the  records  are  not  specifically  exempt  from  disclosure, 
the  following  are  guidelines  to  assist  City  officials  in 
responding,   properly,    to  public  records  requests: 

Proper  Request 

A  records  request  must  specify  the  particular  document  or 
identifiable  category  of  documents  sought.     The  law  does  not  give 
the  requester  the  right  to  look  through  the  files  of  an  agency, 
and  a  request  may  not  properly  ask  "to  inspect  all  of  your 
records . " 

In  addition,    although  not  required  to  do  so,    a  city  official  may 
ask  that  all  requests  for  records  be  made  in  writing.  Nothing 
prohibits  the  agency  from  overseeing  a  citizen  inspecting  records 
in  a  file  for  the  purpose  of  ensuring  that  the  citizen  does  not 
disturb  the  file. 

Timely  Response 

Both  the  Public  Records  Act  and  the  Sunshine  Ordinance  require 
the  City  to  respond  to  a  records  request  promptly. 
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Public  Records  Act 


Under  the  Public  Records  Act,    a  department  must   respond  to  a 
written  request  to  inspect  or  copy  records  within  ten  days.  In 
unusual  circumstances,    an  extension  of  up  to  ten  working  days  may 
be  made  by  written  notice  from  the  head  of  the  agency  to  the 
person  making  the  request  within  the  initial  ten  day  period.  The 
requester  must  be  informed  of  the  need  for  additional  time  no 
later  than  the  close  of  business  of  the  day  immediately  following 
the  request.   The  notice  must  set  forth  the  reasons  for  the 
extension  and  the  date  on  which  a  response  will  be  made. 
"Unusual  circumstances"   include,    (a)    the  need  to  search  for  and 
collect  the  requested  records  from  facilities  separate   from  the 
office  processing  the  request;    (b)    the  need  to  search  for, 
collect,    and  appropriately  examine  a  voluminous  amount  of 
separate  and  distinct  records  included  in  a  single  request;  and 
(c)    the  need  for  consultation  with  another  component  of  the 
agency  or  with  another  agency  which  has  a  substantial   interest  in 
the  response  to  the  request . 

Departments  should  respond  as  promptly  as  is  reasonably  possible 
rather  than  relying  on  the  ten  day  period  under  the  Public 
Records  Act . 

Sunshine  Ordinance 

The  Sunshine  Ordinance  imposes  more  stringent  requirements  for 
certain  types  of  records:   drafts  and  memoranda,  litigation 
material,   personnel  information,    law  enforcement  information, 
contracts,   bids  and  proposals,   and  budgets  and  other  financial 
information.     If  not  exempt,   documents  in  these  categories  are 
subject  to  immediate  disclosure.     To  trigger  the  immediate 
disclosure  requirement,   both  the  request  and  the  envelope  in 
which  it  is  delivered  must  bear  the  caption  "Immediate  Disclosure 
Request."     Such  requests  must  be  satisfied  no  later  than  the 
close  of  business  the  next  day. 

A  10-day  extension  for  "immediate  disclosure  requests"  miay  also 
be  given,   but  only  on  the  following  grounds:   1)    the  voluminous 
nature  of  the  information  requested;   2)    its  location  in  a  remote 
storage  facility,   or  3)    the  need  to  consult  with  another 
interested  department.     If  the  City  is  invoking  the  10-day 
extension,   the  City  must  notify  the  requester  by  the  close  of 
business  on  the  business  day  following  the  request. 

Within  the  original  or  extended  time  period,    the  department 
should  either   (a)    locate  and  disclose  the  document;    (b)  inform 
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the  requester  that  no  such  record  exists;   or    (c)    inform  the 
requester  that  the  record  exists,    that   it   is  exempt  from 
disclosure  and  state  the  grounds  for  the  exemption. 

The  department  should  never  simply  refuse  to  respond  to  a  request 
for  documents.      Failing  to  respond  could  lead  to  a  legal  action 
in  which  the  requester  could  recover  attorneys  fees  against  the 
City. 

Although  the  department  must  respond  m  a  tim.ely  fashion  to  a 
public  records  request,    the  right  to  inspect  a  document  does  not 
include  the  right  to  demand  that  a  department  cease  its 
operations  to  respond  to  a  request   for  a  large  number  of 
documents.     The  test  is  one  of  reasonableness.      For  example, 
under  ordinary  circumstances,    a  response  that  permits  access  to 
numerous  documents  in  daily  batches  will  satisfy  the  requirem.ent 
of  the  Act . 

Documents  Containing  Exempt  and  Non-exempt  Material 

Under  the  Public  Records  Act,    an  agency  could  refuse  to  disclose 
an  entire  document  if  it  contains  exempt  material  and  the  cost  cf 
redaction  of  the  exempt  material  outweighs  the  benefits  to  be 
derived  from  disclosing  the  information.     Under  the  Sunshine 
Ordinance,   however,   no  document  may  be  withheld  in  its  entirety 
unless  all  of  the  information  in  it  is  exempt.     Rather,  the 
responding  department  must  redact  the  exempted  material  and 
annotate  the  redactions  by  reference  to  the  specific  provision  of 
the  Public  Records  Act  or  Sunshine  Ordinance  authorizing  the 
refusal  to  disclose.      If  more  than  one  hour  is  required  for  this 
redaction  process,    the  requester  may  be  required  to  pay  all 
additional  salary  costs  incurred  by  the  City  in  performing  the 
redaction.     In  addition,   the  requester  may  be  required  to  provide 
a  deposit.     These  charges  are  limited  to  the  actual   labor  costs 
incurred  in  performing  the  redaction,   not  the  costs  of  searching 
and  retrieving  the  document . 

Fees 

Under  the  Public  Records  Act  and  the  Sunshine  Ordinance,  the 
agency  may  not  charge  a  fee  for  public  inspection  of  records. 
However,   the  agency  may  charge  a  fee  for  duplication.  For 
routinely  produced  documents,    the  Sunshine  Ordinance  permits  a 
fee  up  to  IC:  per  page,   plus  postage.     For  documents  assembled  and 
copied  to  the  order  of  the  requester,    a  fee  not  to  exceed  IOC  per 
page  may  be  charged.     A  department  may  establish  higher  fees  only 
if  it  prepares  and  posts  an  itemized  cost  analysis  establishing 
that  the  per  page  direct  cost  exceeds  the  above  amounts.  Detail 
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regarding  cost  analysis  calculations  may  be  found  in  the  Sunshine 
Ordinance  at  S.F.   Administrative  Code  section  67.28. 

Limits  on  reproduction  charges  do  not  affect  the  ability  of  a 
department  to  charge  for  services  other  than  duplicating,    such  as 
providing  certified  copies  of  documents.      Please  contact  the 
Office  of  the  City  Attorney  if  you  have  questions  regarding 
conflicts  between  fees  authorized  by  the  Sunshine  Ordinance  and 
fees  authorized  by  other  ordinances  or  state  law. 

C.      Exemptions  From  Disclosure 

The  Public  Records  Act  provides  that  certain  classes  of  records 
are  exempt   from  disclosure.      Interpreting  these  exemptions 
presents  complex  legal  and  factual  questions.     This  memorandum  is 
intended  generally  to  alert  public  officials  to  some  of  the 
exemptions . 

If  there  is  a  question  whether  an  exemption  applies,  the 
custodian  of  the  records  should  ask  the  person  seeking  the 
document  to  submit  a  written  request.     The  written  request  should 
be  referred  promptly  to  the  Office  of  the  City  Attorney  so  that 
the  ten-day  response  deadline  can  be  met. 

A  document's  exempt  status  means  that  a  government  agency  cannot 
be  compelled  to  disclose  it;    in  most  cases,    the  agency  may  still 
voluntarily  choose  to  do  so . ^    The  Public  Records  Act   in  and  of 
itself  does  not  prohibit  the  disclosure  of  exempt  records;  the 
Act  merely  sets  a  minimum  right  of  public  access  that  the  city 
must  provide.'' 


Confidential  or  Personal  Information 

Certain  documents  may  be  exempt  from  disclosure  by  the  United 
States  Constitution,    the  California  Constitution,   or  other  State 
laws.     For  example,   certain  records  may  be  exempt  from  disclosure 
because  they  reveal  confidential  or  personal  information 
regarding  individuals.     If  such  disclosure  would  constitute  an 
unwarranted  invasion  of  personal  privacy  or  might  violate  some 
other  state  law  prohibiting  the  disclosure  of  the  information. 


Individual  employees  lack  the  authority  to  disclose  privileged  records. 
Such  decisions  must  be  made  by  department  heads  or  commissions.  Unauthorized 
disclosure  of  a  privileged  document  is  official  misconduct. 

^  However,   other  state  statutes  do  mandate  the  confidentiality  of  certain 

records,   and  the  Public  Records  Act  does  not  permit  disclosure  of  these 
records.     See,    for  example,    Penal  Code  sections  832.5,    832.7  (prohibiting 
disclosure  of  records  of  citizen  complaints  against  peace  officers)  . 
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the  agency  would  be  required  to  release  the  document  with  the 
personal  information  deleted. 

Names,  Positions  and  Salaries  of  City  Employees 

The  question  often  arises  whether  the  public  is  entitled  to  look 
at  documents  that  show  the  names,   positions  and  salaries  of  city 
officers  and  employees.     Members  of  the  public  are  entitled  to 
see  records  that  contain  an  employee's  name,    job  classification, 
current  assignment,    and  actual  wages  earned  including  overtime. 
The  Sunshine  Ordinance  also  mandates  disclosure  of  the  ] ob  pool 
characteristics  and  employment  and  education  histories  of  all 
successful  job  applicants,    including  sex,    age,    ethnicity  and 
curriculum  vitae.     However,    home  addresses,    telephone  numbers, 
social  security  numbers,    age  and  marital  statuses  must  not  be 
disclosed. 

Interest  in  Non-disclosure  Outweighs  Interest  in  Disclosure 

In  addition  to  the  specific  exemptions  enumerated  in  the  Act,  a 
general  exemption  allows  the  government  agency  to  refuse  to 
disclose  records  where  the  public  interest  in  nondisclosure 
clearly  outweighs  the  public  interest  in  disclosure.     A  City 
agency  seeking  to  apply  this  general  exemption  must  be  prepared 
to  articulate  a  strong  and  specific  public  interest  compelling 
nondisclosure.     In  such  a  situation,    the  City  has  the  burden  of 
establishing  that  the  need  to  keep  the  document  confidential  is 
greater  than  the  public's  right  of  access. 

Inter-agency  Memorandum 

The  Public  Records  Act  allows  a  public  entity  to  refuse  to 
disclose  an  inter-agency  memorandum  not  kept  in  the  regular 
course  of  business  provided  the  public  interest  in  non-disclosure 
clearly  outweighs  the  public  interest  in  disclosure.     Under  the 
Sunshine  Ordinance  however,    the  factual  contents  of  such  exempt 
memoranda,   but  not  the  recommendations  of  the  author,   must  be 
disclosed . 

Contracts,  Bids,  Requests  for  Proposals 

Contracts,   contractors'   bids,    responses  to  requests  for 
proposals,   and  all  records  or  communications  between  departments 
and  persons  or  firms  seeking  contracts  must  be  available  for 
public  inspection  immediately  after  a  contract  has  been  awarded. 
The  Sunshine  Ordinance  continues  to  allow  departments  to  refuse 
to  disclose  documents  containing  information  regarding  an 
unsuccessful  bidder's  net  worth.     However,   bidders  and 
contractors  must  be  informed  that  all  financial  information 
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provided  by  a  successful  contractor  will  be  disclosed  after  the 
contract  has  been  awarded. 

In  addition,    the  Sunshine  Ordinance  continues  to  allow  the  City 
to  refuse  to  disclose  draft  versions  of  contracts  during  the 
negotiating  process.     These  drafts  must  be  available  for  public 
inspection  for  ten  days  prior  to  the  presentation  of  the 
agreement  to  the  policy  body  for  its  approval,   unless  it  can  be 
demonstrated  and  the  policy  body  finds  that  the  City  would  be 
harmed  by  disclosing  the  drafts.     In  addition,   drafts  and  earlier 
versions  of  agreements  are  not  subject  to  disclosure  if  the 
public  interest  in  withholding  such  records  clearly  outweighs  the 
public  interest   in  disclosure  as  provided  by  California 
Government  Code  Section  6254 (a) . 

D,      Providing  Oral  Informaticn,  Maintaining  a  Public  Review  File  and 
Protecting  Employees'  Right  to  Express  Personal  Opinions 

Oral  Public  Information 

The  Public  Records  Act  does  not  require  agencies  to  give  out 
information  that  is  not  contained  in  a  record.     Under  the 
Sunshine  Ordinance,   however,    each  department  head  is  required  to 
designate  a  knowledgeable  person  or  persons  who  can  answer 
questions  regarding  departmental  operations,   plans,    policies  and 
positions,   provided  that  no  more  than  fifteen  minutes  is  required 
to  obtain  information  to  respond  to  the  inquiry.     The  department 
head  should  designate  more  than  one  person,    so  that  someone  is 
always  available  to  perform  this  duty. 

Public  Review  File 

In  addition,   the  Sunshine  Ordinance  requires  the  clerk  of  the 
Board  of  Supervisors  and  each  charter-created  board  and 
commission  to  maintain  a  public  review  file.     The  file  must  be 
accessible  to  any  person  during  normal  business  hours.  The 
public  review  file  must  contain  copies  of  all  communications 
distributed  to  or  received  from  a  quorum  of  the  board  or 
commission  concerning  any  matter  calendared  by  the  body  within 
the  previous  thirty  days  or  likely  to  be  calendared  within  the 
next  thirty  days.     This  requirement  does  not  apply  to  exempt 
materials . 

The  file  must  be  maintained  in  chronological  order  for 
communications  received  in  the  immediately  preceding  three 
business  days.     After  the  decumbent  has  been  on  file  for  two  days, 
it  may  be  removed  and  placed  in  the  monthly  chronological  file. 
The  clerk  need  not  put  lengthy,   multiple  page  reports  that  are 


attached  to  these  communications  in  the  chronological   file  so 
long  as  the  memorandum  of  transmittal   is  included. 

Employee's  Right  to  Express  Opinions 

The  Sunshine  Ordinance  also  addresses  personal  communications  by 
City  employees.      It  explicitly  states  that  public  employees  have 
a  right  when  off  duty  to  express  their  personal  opinions  on  any 
matter  of  public  concern.     Of  course,    public  employees  ..-.ay  not 
express  their  opinions  as  those  of  the  department  or  misrepresent 
a  department's  opinion.      In  addition,    an  employee  has  no  right  to 
engage  in  off-duty  speech  that  could  undermine  the  employee's 
ability  to  do  his  or  her  job  or  the  capacity  of  the  department  to 
function.     Before  curtailing  off-duty  speech  activities  of  an 
employee,    a  department  representative  should  consult  the  Office 
of  the  City  Attorney. 

E.       When  May  Agency  Records  Be  Destroyed? 

city,   state  and  federal  laws  contain  many  provisions  relating  to 
the  retention  and  destruction  of  records.     Some  of  the  most 
important  requirements  are  summarized  below.     Department  heads 
should  familiarize  themselves  with  the  requirements  contained  m 
Chapter  8  of  the  Administrative  Code,    as  well  as  rules  relating 
to  particular  documents  in  the  department's  possession. 

The  term  "records"   for  purposes  of  records  retention  and 
destruction  is  construed  more  narrowly  than  for  purposes  of 
public  disclosure  under  the  Public  Records  Act  and  the  Sunshine 
Ordinance.     A  "record"   for  purposes  of  records  retention  and 
destruction  is  a  document,    tape,    film,   photograph,    computer  disk 
or  similar  item  which  is  retained  as  evidence  of  the  department's 
activities,    for  the  information  contained  in  it,   or  to  protect 
the  legal  or  financial  rights  of  the  City,   or  of  persons  directly 
affected  by  the  activities  of  the  City. 

Examples  of  documents  which  do  not  fall  under  the  definition  of 
"records,"  and  which  may  accordingly  be  destroyed  when  they  are 
no  longer  of  use  include  phone  message  slips,   notes  of  meetings 
and  conversations  prepared  for  the  personal  use  of  the  employee 
creating  them,   and  drafts  of  documents  which  have  since  been 
superseded  by  later  drafts  or  a  final  version.     However,  the 
Sunshine  Ordinance  requires  that  drafts  of  agreements  that  City 
representatives  are  negotiating  with  another  party  be  retained. 
Duplicate  copies  of  documents  need  not  be  retained  as  long  as  the 
appropriate  City  department  has  retained  the  original . 

Any  document  which  does  constitute  a  record  must  be  retained  by 
the  department  for  a  minimum  of  two  years.     In  addition,  Chapter 


8  of  the  Administrative  Code  imposes  additional  records  retention 
requirements  on  City  departments.      Each  department   is  required  to 
prepare  a  schedule  for  retaining  and  destroying  documents.  These 
schedules  must  describe  the  different  types  of  records  and 
indicate  timeframes  for  retention  and  destruction. 

Department  heads  are  required  to  classify  all  department  records 
into  one  of  three  categories:     current  records,    storage  records 
or  permanent  records.      "Current  records"   are  records  maintained 
in  department  offices  for  convenience,    ready  reference  or  other 
reasons.      "Storage  records"   are  records  that  are  not  needed  in 
the  department  facility,    but  that  must  be,    or  should  be, 
prudently  preserved  in  storage   for  a  time  or  permanently. 
"Permanent  records"   are  records  required  by  law  to  be  permanently 
retained  or  records  essential  to  the  continuity  of  government  and 
the  protection  of  individual  rights  and  claims.     A  subset  of 
permanent  records  is  essential  records.     Essential  records  are 
those  which  would  be  essential   to  the  continuity  of  government 
and  the  protection  of  rights  and  interests  of  individuals  m  the 
event  of  a  major  disaster.     Departments  must  develop  a  program  co 
arrange  for  the  preservation  and  safe  storage  of  such  records. 

Records  may  be  destroyed  as  follows: 

T  ■  Records  less  than  five  years  old.     Departments  may  destroy 
current  records  and  storage  records  more  than  two  years  old, 
but  less  than  five  years  old  if  the  department  has  a  records 
retention  schedule  approved  in  accordance  with  Chapter  3  of 
the  Administrative  Code  describing  the  records  and  the 
applicable  retention  periods. 

2.  Records  five  years  old  or  older.     Current  records  and 
storage  records  five  years  old  or  older  may  be  destroyed 
provided  they  are  no  longer  required  for  any  public  purpose, 
with  some  restrictions:    (a)    records  having  legal 
significance  may  be  destroyed  only  after  approval  by  the 
City  Attorney,    (b)    documents  pertaining  to  financial  matters 
may  only  be  destroyed  after  approval  by  the  Controller,  and 
(c)    time  rolls,    timecards  and  related  materials  may  be 
destroyed  only  after  approval  by  the  Retirement  Board. 

3.  Permanent  records .     Unless  otherwise  required  by  law  or 
regulation,   permanent  records  are  to  be  stored  by 
microfilming  the  paper  records  or  placing  them  on  an  optical 
imaging  storage  system,   placing  the  original  film  or  tape  m 
a  state-approved  storage  vault  and  delivering  a  copy  to  the 
department.     The  paper  records  may  then  be  destroyed. 
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III.     OPEN  MEETING  LAWS 


A.      Who  Is  Subject  To  Open  Meeting  Laws 

The  Brown  Act  applies  to  "legislative  bodies"  which  include  local 
government  boards,    commissions,    and  other  bodies     and  all  of 
their  committees)    that  exercise  any  governmental  powers, 
including  those  created  by  legislative  bodies.     The  Sunshine 
Ordinance  applies  to   "policy  bodies."      "Policy  bodies"  include 
all  of  the  City's  boards  and  commissions,    any  advisory  body 
created  by  the  initiative  of  a  board,    commission,    or  other  policy 
body,    and  any  standing  committee  of  a  policy  body/    Except  where 
the  context  indicates  otherwise  the  terms   "policy  body"  and 
"legislative  body"   are  used  interchangeably  in  this  discussion  of 
open  meeting  laws. 

Bodies  subject  to  the  Sunshine  Ordinance's  Passive  Meeting  Rules 

The  Sunshine  Ordinance  goes  beyond  the  Brown  Act  by  requiring 
certain  bodies  to  comply  with  "passive  meeting"   rules.  The 
following  types  of  groups  or  gatherings  are  subject  to  passive 
meeting  rules:     1)    advisory  committees  created  in  writing  by  the 
initiative  of  a  member  of  a  policy  body,    the  Mayor,    the  Chief 
Administrative  Officer  or  a  department  head.^  Committees 
consisting  solely  of  City  employees  are  not  subject  to  passive 
meeting  rules.      2)    social,    recreational  or  ceremonial  occasions 
sponsored  or  organized  by  and  for  a  policy  body  to  which  a 
majority  of  the  body  has  been  invited;   and  3)    any  meeting  of  the 
governing  board  of  an  entity  to  address  any  matter  relating  to 
the  property  or  its  government  related  activities  where  that 
entity  owns,   operates  or  manages  any  property  in  which  the  City 
has  or  will  have  an  ownership  interest,    if  the  entity  performs  on 
the  property  a  governmental   function  related  to  the  furtherance 
of  health,   safety  or  welfare/ 


"  The  Sunshine  Ordinance  does  not  apply  to  a  committee  that  consists 

solely  of  City  employees. 

^  Often  these  officials  do  not  formally  create  an  advisory  committee,  but 

simply  issue  a  press  release  or  write  letters  appointing  committee  members. 
Press  releases,    letters  of  appointment,    and  letters  thanking  persons  from 
agreeing  to  serve  are  sufficient  to  make  these  bodies  subject  to  the  passive 
meeting  rules . 

Whenever  a  city  agency  leases  or  otherwise  contracts  with  a  private 
entity  for  these  services,    the  contract  must  contain  a  provision  requiring  the 
entity  to  comply  with  the  passive  meeting  rules. 
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The  passive  meeting  rules  require  such  gatherings  or  meetings  to 
be  open  to  the  public,    to  the  extent  possible,    consistent  with 
the  capacity  of  the  facilities  where  the  meetings  are  held. 
Bodies  holding  "passive  meetings"  need  not  prepare  and  post 
notices  of  meetings  and  agendas,   although  the  time,   place,  and 
nature  of  the  meeting,    as  well  as  any  agenda  prepared,    must  be 
disclosed  upon  request.     These  bodies  need  not  allow  the  public 
to  comment . 

Executive  Officials 

Neither  the  Brown  Act  nor  the  Sunshine  Ordinance  applies  to 
executive  officials,    even  those  serving  under  boards  and 
commissions.     Hence,    neither  the  Controller  nor  the  General 
Manager  of  the   Public  Utilities  Commission  must   conduct  business 
in  public. 

B.      What  is  a  Meeting? 

The  Brown  Act  and  Sunshine  Ordinance  apply  to  all   "meetings"  of 
legislative  bodies.     Under  the  more  expansive  language  of  the 
Sunshine  Ordinance,    a  meeting  occurs  whenever  a  majority  of  the 
members  of  a  policy  body  come  together  at  the  same  time  and  the 
same  place.      (A  meeting  may  also  occur  even  if  a  majority  of  the 
members  do  not  come  together  at  the  same  time  or  place.  See 
"Seriatim  Meetings"  below.)     A  meeting  does  not  take  place  only 
if  some  action  is  taken.     The  Brown  Act  and  Sunshine  Ordinance 
protect  the  public's  right  to  observe  and  participate  in  the 
legislative  process  even  when  the  policy  body  is  only  gathering 
information  or  discussing  an  issue. 

Seriatim  Meetings 

If  a  majority  of  the  members  are  not  present  in  one  place  at  one 
time,   a  meeting  may  nonetheless  take  place.     A  meeting  may  occur 
by  telephone  or  through  direct  communication.     For  example,  a 
meeting  occurs  where  a  staff  member  of  a  commission  telephones  a 
majority  of  the  members  to  obtain  their  approval  regarding  a 
departmental  action.     A  meeting  also  occurs  when  one  member  of  a 
commission  consults  with  a  majority  of  the  other  members  on  a 
matter  within  the  jurisdiction  of  the  commission.     A  meeting  can 
also  occur  through  communications  among  commission  members  via 
intermediaries.     This  process  of  consulting  individually  with 
several  members  in  turn,   outside  of  a  noticed  public  meeting,  is 
referred  to  as  a  "seriatim  meeting" .     A  seriatim  meeting  is 
prohibited  under  the  Brown  Act  and  Sunshine  Ordinance  since  such 
a  meeting  denies  the  public  the  right  to  observe  the  information- 
gathering  and  decision-making  of  legislative  bodies. 
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Retreats 

A  common  question  from  commissioners  is  whether  they  may  go  on  a 
retreat  simply  to  get  to  know  one  another  and  share  common 
concerns  regarding  their  duties  as  members  of  a  particular 
commission.      Such  a  gathering  is  a  meeting  and  may  not  be 
conducted  without  notice,    an  agenda,    and  an  opportunity  for  the 
public  to  attend.^ 

C.      Meeting  Location;  Laci<  of  a  Quorum;  Voting 
Meeting  Location 

A  board  or  commission  is  required  to  fix  the  time  and  place  of 
regular  meetings.     Regular  meetings  of  boards  and  commissions  may 
not  oe  held  in  any  other  location,    except  during  an  emergency.^ 
Special  meetings  may  be  held  m  other  locations,    but  only  if  the 
body  posts  the  notice  of  the  agenda  at   least   15  days  before  the 
meeting  date . 

Under  the  Sunshine  Ordinance  and  the  Brown  Act,    with  certain  very 
limited  exceptions,    all  meetings  of  policy  bodies  must  be  held  m 
the  City.      If  a  board  or  commission  wishes  to  hold  a  special 
meeting  outside  of  the  City,    the  board  or  commission  should  first 
consult  with  the  Office  of  the  City  Attorney. 

Lack  of  a  Quorum 

Another  common  question  involves  the  authority  of  a  legislative 
body  to  discuss  matters  when  a  quorum  of  that  body  fails  to 
attend  a  scheduled  meeting  or  the  legislative  body  loses  a  quorum 
because  of  the  departure  of  some  of   its  members.      In  these 
circumstances,    the  only  official  actions  that  the  legislative 
body  may  take  are  to:      (1)    fix  the  time  to  which  to  adjourn; 


^  A  purely  social  gathering  is  not  a  meeting  and  therefore  not  subject  to 

the  Brown  Act.     As  explained  above,   however,    if  the  social  gathering  is 
organized  by  a  policy  body  and  a  majority  of  the  members  are  invited,  the 
gathering  would  be  subject  to  the  Sunshine  Ordinance's  passive  meeting 
provisions.     Even  if  these  provisions  did  not  apply  to  a  social  event,  such 
gatherings  create  the  risk  that  members  will  discuss  city  business,  thus 
converting  a  "gathering"   into  a  "meeting"  under  the  Brown  Act.  Accordingly, 
if  members  do  meet  socially,    they  should  take  care  to  avoid  discussing  city 
business.     City  business  includes  subjects  such  as  improving  communications 
among  the  members  and  developing  ways  to  work  better  together. 

Emergencies  include  disasters,   work  stoppages  or  other  activities  which 
severely  impair  the  public  health  or  safety.     This  Office  has  also  concluded 
that  the  need  for  a  larger  meeting  place  because  of  public  attendance 
significantly  larger  than  anticipated  constitutes  an  emergency.      iSee  City 
Attorney  Opinion  No.  77-48.) 
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(2)    adjourn  the  meeting;    (3)    recess  the  meeting;   or    (4)  take 
measures  to  secure  a  quorum.     Any  other  action  taken  by  the  body 
is  null  and  void. 

Once  a  meeting  ceases,   members  of  the  legislative  body  may  remain 
to  discuss  any  matter  they  choose  with  the  members  of  the  public 
who  have  attended.      In  the  event  that  documents  are  collected, 
notes  taken  or  a  recording  made,    they  may  be  presented  at  the 
next  m.eeting  of  the  legislative  body  or  of  one  of  its  committees 
so  that  they  form  part  of  the  legislative  body's  records. 

If  there  is  a  lack  of  a  quorum  at  a  meeting  of  a  legislative  body 
that  has  committees,    the  parent  board  or  commission  may  not 
reconstitute  itself  as  a  committee  of  the  whole  or  as  one  of  its 
committees,    even  if  a  quorum  of  that  committee  happens  to  be 
present.     Such  a  committee  meeting  would  require  a  separate 
notice  and  posting  of  agenda. 

Voting 

Only  members  who  are  physically  present  at  the  meeting  may 
participate  in  the  meeting.     An  absent  member  may  not  vote  by 
proxy.     The  Brown  Act  allows  for  members  to  participate  in 
meetings  by  teleconference;   should  teleconferencing  be  necessary, 
please  contact  the  Office  of  the  City  Attorney. 

The  Brown  Act  and  Sunshine  Ordinance  prohibit  secret  ballots.  In 
addition,   Charter  section  3.500(a)    requires  members  of  Charter- 
created  commissions  and  boards  to  vote  on  every  matter  before  the 
board  or  commission,   unless  the  member  is  excused  from  voting  by 
a  motion  adopted  by  a  majority  of  members  present  or  the  member 
has  a  conflict  that  prevents  him  or  her  from  voting. 

D.      Notice  and  Agenda  Requirements 
Notice  of  Meetings 

All  policy  bodies  shall  post  their  notices  of  meetings  in  a 
location  accessible  to  the  public  at  least  72  hours  before 
regularly  scheduled  meetings.     In  addition,    the  Brown  Act 
requires  that  the  policy  body  give  mailed  notice  of  every  regular 
meeting  and  any  special  meeting  called  at  least  one  week  prior  to 
the  date  set  for  the  meeting,    to  any  person  who  has  filed  a 
written  request  for  that  notice  with  the  policy  body.  The 
request  for  notice  is  valid  for  one  year  from  the  date  on  which 
it  is  filed,   unless  a  renewal  request   is  filed.     The  policy  body 
may  establish  a  reasonable  annual  fee  for  sending  the  notices 
based  on  the  estimated  cost  of  providing  the  service. 
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Agendas 

All  policy  bodies  must  post  their  agendas  in  a  location 
accessible  to  the  public  at  least  72  hours  before  regularly 
scheduled  meetings.     Additionally,   each  board  and  commission  is 
required  to  send  2  copies  of  its  agenda  to  the  Documents 
Department  of  the  San  Francisco  Public  Library.     The  copies  must 
be  received  by  the  Library  at  least  72  hours  before  a  regularly 
scheduled  meeting. 

The  agenda  must  contain  a  meaningful  description  of  each  item  of 
business  to  be  transacted  cr  discussed  by  the  policy  body, 
including  items  to  be  discussed  in  closed  session.  The 
description  must  be  sufficiently  clear  and  specific  to  alert  a 
person  whose  interests  are  affected  that  he  or  she  may  have 
reason  to  attend  the  meeting  or  seek  more  information  on  the 
item.     The  description  generally  need  not  exceed  20  words.  The 
agenda  may  refer  to  explanatory  documents,    such  as  correspondence 
or  reports,   posted  adjacent   to  the  agenda.      If  such  documents  are 
of  more  than  one  page  in  length,    they  should  be  available  for 
public  inspection  and  copying  at  a  stated  location  during  normal 
office  hours. 

Agendas  must  specify  certain  information  about  closed  sessions  of 
a  policy  body  depending  on  the  subject  of  the  closed  session. 
(Please  see  the  section  below  entitled  "Closed  Sessions"  and 
Appendix  A  for  more  detailed  information.) 

A  September  1995  amendment  to  the  Sunshine  now  requires  that  all 
agendas  for  all  meetings  include  the  following  language: 

KNOW  YOUR  RIGHTS  UNDER  THE   SUNSHINE  ORDINANCE 

(Chapter  67  of  the  San  Francisco  Administrative  Code) 

Government's  duty  is  to  serve  the  public,    reaching  its 
decisions  in  full  view  of  the  public. 

Commissions,   boards,    councils  and  other  agencies  of  the 
City  and  County  exist  to  conduct  the  people's  business. 
This  ordinance  assures  that  deliberations  are  conducted 
before  the  people  and  that  City  operations  are  open  to  the 
people ' s  review . 

FOR  MORE   INFORMATION  ON  YOUR  RIGHTS  UNDER  THE  SUNSHINE 
ORDINANCE  OR  TO  REPORT  A  VIOLATION  OF  THE  ORDINANCE,  CONTACT 
THE  SUNSHINE  ORDINANCE  TASK  FORCE. 

Disability  Access 

The  Sunshine  Ordinance  requires  each  Charter  board  and  commission 
to  make  agendas  for  each  meeting  available  to  speech  and  hearing- 
impaired  persons  through  telecommunications  devices, 


telecommunications  relay  services  or  equivalent  systems,  and, 
upon  request,    through  Braille  or  enlarged  type. 

Finally,    the  Sunshine  Ordinance  requires  that  each  Charter  board 
and  commission  include  on  the  agenda  for  each  general  and  special 
meeting  the  following  statement:      "In  order  to  assist  the  City'.^- 
efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,    multiple  chemical  sensitivity  or  related 
disabilities,    attendees  at  public  meetings  are  reminded  that 
other  attendees  may  be  sensitive  to  various  chemical  based 
products.     Please  help  the  City  accommodate  these  individuals." 

Taking  Action  On  Items  Not  On  The  Agenda 

Generally,   only  matters  listed  on  the  agenda  may  be  acted  upon  or 
discussed  at  a  meeting.     Under  the  Sunshine  Ordinance,    the  body 
may  take  action  on  an  item  not  listed  on  its  agenda  only  in  the 
following  situations:    1)    Upon  a  determination  by  a  majority  vote 
of  the  body  that  an  accident,    natural  disaster  or  work  force 
disruption  poses  a  threat  to  public  health  and  safety;    2;    Upon  a 
good  faith,    reasonable  determination  by  a  two-thirds  vote  of  the 
body,   or  if  less  than  two-thirds  of  the  members  are  present,  a 
unanimous  vote  of  those  members  present,    that    (A)    the  need  to 
take  immediate  action  on  the  item  is  so  imperative  as  to  threaten 
serious  injury  to  the  public  interest  if  action  were  deferred  to 
a  subsequent  special  or  regular  meeting,   or  the  action  relates  to 
a  purely  commendatory  action,    and    (B)    the  need  for  such  action 
came  to  the  attention  of  the  body  subsequent  to  the  agenda  being 
posted;   3)    The  item  was  posted  on  an  agenda  for  a  prior  meeting 
of  the  legislative  body  occurring  no  more  than  five  calendar  days 
earlier,   and  at  the  prior  meeting  the  item  was  continued  to  the 
meeting  at  which  action  is  being  taken. 

New  items  not  on  the  agenda  are  often  introduced  at  meetings 
either  by  board  or  commission  members  or  by  members  of  the 
public.     The  Brown  Act  and  Sunshine  Ordinance  prohibit  a  board  or 
commission  from  discussing  or  taking  action  on  such  items.     If  a 
member  of  the  public  makes  a  statement  during  the  public  comment 
session,   members  of  the  policy  body  may  ask  questions  for 
clarification,   may  ask  staff  for  factual  information,   or  may 
request  staff  to  report  back  to  the  body  at  a  subsequent  meeting 
concerning  the  matter  raised  by  such  testimony.      If  any  action  is 
contemplated,    it  should  be  calendared  for  a  subsequent  meeting. 

Amendments  to  Items  on  the  Agenda 

A  common  question  is  whether  the  legislative  body  must  hold 
another  public  meeting  to  approve  a  proposal  that   is  amended 
during  the  public  meeting.     Legislation  may  be  amended  and  voted 
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upon  at  the  same  public  meeting  so  long  as  the  amendments  are 
within  the  reasonably  foreseeable  scope  of  changes  that  debate 
could  produce  regarding  the  item  on  the  agenda.      If  the  basic 
nature  of  the  legislation  is  changed,    before  acting  on  it,  the 
legislative  body  must  hold  another  public  meeting  with  the  item 
noticed  on  the  agenda.     Any  doubt  as  to  whether  another  public 
meeting  is  necessary  should  be  resolved  by  consulting  the  Office 
of  the  City  Attorney. 

E.      Closed  Sessions 

The  Legislature  and  Board  of  Supervisors  have  recognized  that 
certain  matters  may  best  be  discussed  by  the  legislative  body  in 
private.     However,    such  closed  sessions    (also  known  as   "exec'^t  i'/-^ 
sessions")    are  the  exception  to  the  general   rule   requiring  cucl^r 
meetings.     The  exceptions  are  strictly  limited. 

Even  if  one  of  the  exceptions  discussed  below  applies,  the 
legislative  body  usually  is  not  required  to  meet   m  a  closed 
session.^      The  legislative  body  makes  the  choice  m  such 
circumstances  whether  to  meet   in  public;   no  member  of  the  public 
has  the  right  to  demand  a  closed  session. 

If  the  legislative  body  meets  in  closed  session,    the  body  may  not 
permit  any  members  of  the  public  to  attend;    the  presence  of 
unauthorized  persons  waives  the  confidentiality  of  the  session. 
However,    the  legislative  body  may  admit  such  advisors  as  are 
necessary  to  conduct  the  business  prompting  the  closed  session. 
In  a  closed  session  to  deal  with  a  personnel   issue,  the 
legislative  body  may  invite  the  employee  and  his  or  her 
representative  to  hear  the  proceeding.      Prior  to  entering  into  a 
closed  session,    the  policy  body  must  meet   in  open  session  to  take 
public  comment. 

Notice  and  Agenda  Requirements 

A  meeting  of  a  legislative  body  in  closed  session  is  subject  to 
most  of  the  requirements  of  the  Brown  Act,    including  public 
notice  and  agendas.     Before  going  into  a  closed  session,  the 
legislative  body  must  first  meet  in  open  session  to  publicly 
announce  its  intent  to  enter  a  closed  session,    state  the  grounds 
for  the  closed  session,   and  take  public  comment.      In  the  closed 
session,    the  legislative  body  may  consider  only  those  matters 
contained  in  its  statement. 


In  some  instances,    legislative  bodies  may  need  to  address  matters  that 
state  law  requires  them  to  keep  confidential.     Under  those  circumstances,  the 
body  must  meet  in  a  closed  session. 
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The  Brown  Act  and  Sunshine  Ordinance  require  that  certain 
information  about  closed  sessions  of  a  policy  body  be  contained 
in  the  agenda.     The  requirements  differ  depending  on  the  subject 
of  the  closed  session.     Appendix  A  to  this  memorandum  sets  forth 
the  information  that  must  be  contained  on  the  agenda  for  the  most 
common  types  of  closed  sessions. 

Closed  Sessions  Are  Confidential 

After  a  legislative  body  has  met   in  closed  session,    the  body  must 
meet  again  in  public  session  to  take  certain  action  discussed 
below.      Individual  members  may  not  disclose  information  obtained 
during  the  closed  session.     Only  the  legislative  body  acting  as  a 
group,    and  subject  to  state  law  requiring  confidentiality  of 
specific  information  or  records,   may  determine  whether 
information  provided  in  the  closed  session  may  be  disclosed  to 
the  public.     Unauthorized  disclosure  by  anyone  may  constitute 
official  misconduct . 

The  minutes  or  a  recording  of  a  closed  session  are  confidential 
and  not  subject  to  disclosure  under  the  Public  Records  Act  or  the 
Sunshine  Ordinance. 

Reports  on  Closed  Sessions 

After  a  closed  session,    the  body  must  return  to  open  session.  If 
final  action  was  taken  in  closed  session,    the  body  must  report 
the  action  taken  and  the  vote  of  every  member  taken  on  the 
action.      In  certain  circumstances,    the  body  may  defer  disclosing 
the  action  taken.      (See  the  individual  types  of  closed  sessions 
below  for  more  information.) 

Under  the  Sunshine  Ordinance,   after  a  closed  session,  every 
policy  body  must,   by  motion  and  vote  in  open  session,  elect 
either  to  disclose  no  information  or  to  disclose  part  or  all  of 
the  information  discussed  in  the  closed  session.     The  standard 
for  disclosure  is  whether  the  majority  deems  disclosure  to  be  m 
the  public  interest.     Any  such  disclosure  must  be  made  through 
the  presiding  officer  of  the  body  or  such  other  person  whom  the 
presiding  officer  designates  to  convey  the  information.  The 
designated  person  must  have  been  present  in  the  closed  session. 

The  Sunshine  Ordinance  requires  that  reports  on  closed  sessions 
be  made  immediately  either  orally  or  in  writing.     In  addition,  a 
written  summary  of  the  information  required  to  be  immediately 
reported   (as  discussed  above) ,   or  documents  embodying  that 
information,   must  be  posted  by  the  close  of  business  on  the  next 
business  day  following  the  meeting,    in  the  place  where  the 
meeting  agendas  of  the  body  are  posted. 
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Personnel  Exception: 

Under  the  Sunshine  Ordinance,    a  legislative  body  may  meet  in 
closed  session  to  discuss  and  act  upon  the  appointment, 
termination,   promotion,   discipline  or  evaluation  of  any  officer 
or  employee  the  body  has  the  power  to  appoint,    employ,    dismiss  or 
discipline.     This  rule  applies  to  commissions  created  by  Charter. 

When  a  closed  session  is  calendared  to  discuss  specific  charges 
or  complaints  against  an  employee,    the  legislative  body  must 
notify  the  affected  employee  at  least  24  hours  before  the 
meeting.      If  this  notice  is  not  given,    any  discipline  imposed 
against  the  employee  is  void.     The  employee  has  the  right  to 
demand  that  the  legislative  body  conduct  such  a  meeting  m 
public,    but  he  or  she  may  not  demand  that  the  legislative  body 
conduct  the  meeting  in  private  if  the  legislative  body  has 
determined  to  conduct  the  meeting  i  public. 

This  personnel  exemption  does  not  authorize  closed  sessions  to 
discuss  criteria  for  the  selection  or  evaluation  of  an  executive 
officer,    the  amount  to  pay  an  employee,   or  the  body's 
expectations  from  its  new  general  manager.     Because  an 
independent  contractor  is  not  an  employee,    a  legislative  body  may 
not  meet  in  executive  session  to  discuss  the  employment  or 
termination  of  an  independent  contractor.     Additionally,  the 
personnel  exception  does  not  authorize  a  legislative  body  to  meet 
in  executive  session  to  elect  one  of  its  members  president  or 
vice-president . 

After  the  closed  session,    the  body  must  return  to  open  session 
and  report,    orally  or  in  writing,    any  action  taken  to  appoint, 
employ,   dismiss,    transfer  or  accept  the  resignation  of  a  public 
employee.     The  body  must  name  the  employee,    the  action  taken,  the 
position  affected,   and  in  the  case  of  dismissal   for  a  violation 
of  law  or  City  policy,    the  reason  for  the  dismissal.     A  written 
summary  of  the  information  required  to  be  immediately  reported, 
or  documents  containing  that  information,    shall  be  posted  by  the 
close  of  business  on  the  next  business  day  following  the  meeting, 
in  the  place  where  the  meeting  agendas  of  the  body  are  posted. 

Pending  Litigation: 

The  Brown  Act  and  the  Sunshine  Ordinance  permit  closed  sessions 
for  attorney-client  communications  on  matters  of  "pending 
litigation."     The  Brown  Act  amendments  have  further  defined  the 
meaning  of  pending  litigation. 

"Litigation"  includes  any  adjudicatory  proceeding  before  a  court, 
administrative  body  exercising  its  adjudicatory  authority. 
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hearing  officer,  or  arbitrator.  Litigation  is  considered  pending 
when  any  of  the  following  circumstances  exist: 

•  an  adjudicatory  proceeding  befcre  a  court,  administrative 
body,   hearing  officer,   or  arbitrator,    to  which  the  local 
agency  is  a  party,    has  been  initiated  formally; 

•  a  point  has  been  reached  where,    in  the  legislative  body's 
opinion  on  the  advice  of  its  legal  counsel  based  on  existing 
facts  and  circumstances,    there  is  a  significant  exposure  to 
litigation; 

•  based  on  existing  facts  and  circumstances,    the  legislative 
body  has  decided  to  initiate  or  is  deciding  whether  to 
initiate  litigation;  or 

•  based  on  existing  facts  and  circumstances,  the  legislative 
body  is  meeting  only  to  decide  whether  a  closed  session  is 
authorized  under  the  exception  for   "pending  litigation". 

The  Brown  Act  amendments   further  limit    "existing  facts  and 
circumstances"   to  one  of  the  following: 

•  facts  and  circumstances  that  might  result   in  litigation 
against  the  agency  but  which  the  agency  believes  are  not  yet 
known  to  a  potential  plaintiff  or  plaintiffs,    which  facts 
and  circumstances  need  not  be  disclosed; 

•  facts  and  circumstances,    including,    but  not  limited  to,  an 
accident,   disaster,    incident,   or  transactional  occurrence 
that  might  result  in  litigation  against  the  agency  and  that 
are  known  to  a  potential  plaintiff  or  plaintiffs,  which 
facts  or  circumstances  shall  be  publicly  stated  on  the 
agenda  or  announced. 

•  the  receipt  of  a  claim  pursuant  to  the  Tort  Claims  Act  or 
some  other  written  communication  from  a  potential  plaintiff 
threatening  litigation,   which  claim  or  communication  shall 
be  available  for  public  inspection; 

•  a  statement  made  by  a  person  in  an  open  and  public  meeting 
threatening  litigation  made  on  a  specific  matter  within  the 
responsibility  of  the  legislative  body; 

•  a  statement  threatening  litigation  made  by  a  person  outside 
an  open  and  public  meeting  made  on  a  specific  matter  within 
the  responsibility  of  the  local  agency  so  long  as  the 
official  or  employee  of  the  legi.-^lat ive  body  aware  of  the 
threat  makes  a  contemporaneous  or  other  record  of  the 
statement  prior  to  the  meeting  which  record  shall  be 
available  for  public  inspection. 

Prior  to  holding  a  closed  session  regarding  pending  litigation, 
the  legislative  body  must  disclose  on  the  agenda  the  statutory 
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basis  for  the  closed  session.      If  the  session  is  closed  because 
the  agency  is  a  party  to  formally  initiated  litigation,    the  body 
must  state  the  title  of  or  otherwise  specifically  identify  the 
litigation  to  be  discussed,   except  in  two  circumstances:      (1)  the 
body  states  that  to  do  so  would  jeopardize  the  agency's  ability 
to  effectuate  service  of  process  upon  one  or  more  unserved 
parties;   or    (2)    to  identify  the  litigation  would  ]eopardize  the 
body's  ability  to  conclude  existing  settlem.ent  negotiations  to 
its  advantage. 

After  holding  the  closed  session,    the  body  must  return  to  open 
session  and  report  any  approval  given  to  legal  counsel  to 
prosecute,    defend,    seek  or  refrain  from  seeking  appellate  review 
or  relief,    or  enter  as  a  party,    intervener  or  an  amicus  curiae  in 
any  form  of  litigation.     The  report  shall   identify  the  adverse 
party  or  parties,    any  co-parties  with  the  City,    any  existing 
claim  or  order  to  be  defended  against,    or  any  factual 
circumstances  or  contractual  dispute  giving  rise  to  the  City's 
complaint,   petition  or  other  litigation  initiative. 

The  body  may  defer  giving  its  report   if  immediate  disclosure  of 
the  City's  intentions  would  be  contrary  to  the  public  interest. 
In  those  instances,    the  body  may  wait  to  report  until  the  first 
meeting  after  the  adverse  party  or  parties  have  been  served  m 
the  matter. 

If  the  body  has  given  approval  to  its  legal  counsel  of  a 
settlement  of  pending  litigation  at  any  stage  prior  to  or  during 
a  judicial  or  quasi - j udicial  proceeding,    the  action  shall  be 
reported  after  the  settlement  is  final.      If  the  body  accepts  a 
settlement  offer  already  signed  by  the  opposing  party,    the  body 
shall  report  its  acceptance  and  identify  the  substance  of  the 
agreement  in  open  session  after  the  closed  session  is  held.  If 
the  final  approval  rests  with  some  other  party  to  the  litigation 
or  with  the  court,    as  soon  as  the  settlement  becomes  final,  the 
body  shall  report  the  settlement. 

Finally,    the  Brown  Act  amendments  have  eliminated  the  requirem.ent 
that  the  attorney  for  the  legislative  body  submit  to  the  body  a 
memorandum  stating  the  factual  basis  and  legal  authority  for  the 
closed  session. 

Real  Estate  Negotiations: 

The  Brown  Act  and  Sunshine  Ordinance  also  permit  a  body  to  hold  a 
closed  session  with  its  negotiator  prior  to  the  agency's 
purchase,   sale,   exchange,   or  lease  of  real  property  in  order  tc 
grant  authority  to  its  negotiator  regarding  the  price  and  terms 
of  payment  for  the  purchase,    sale,   exchange,   or  lease. 


21 


Prior  to  the  closed  session,    the  body  shall  hold  an  open  session 
in  which  the  body  identifies  the  real  property  or  real  properties 
which  the  negotiations  may  concern  and  the  person (s)    with  whom 
its  negotiator  may  negotiate. 

After  the  closed  session,    the  body  must  publicly  report  any 
approval  given  to  the  negotiator  once  the  agreement   is  final.  If 
the  body's  own  approval  renders  the  agreement   final,    the  body 
shall   immediately  report  that  approval,    the  substance  of  the 
agreement,   and  the  vote  taken.     If  final  approval  rests  with  the 
other  party  to  the  negotiations,    the  body  shall  m.ake  the 
disclosure  once  the  other  party  has  informed  the  body  of  its 
approval.     Notwithstanding  the  final  approval,    if  tihere  are 
conditions  precedent  to  the  final  consummation  of  the 
transaction,    or  there  are  multiple,    continuous  or  closely  located 
properties  that  are  being  considered  for  acquisition,  the 
agreement  need  not  be  disclosed  until   tne  conditions  are 
satisfied  or  the  agreement  has  been  reached  with  respect   to  axl 
of  the  properties,    or  both. 

Miscellaneous  Exceptions: 

The  Brown  Act  also  allows  for  closed  sessions    (1)   between  a 
legislative  body  and  its  own  labor  negotiators,-'^     (2)    to  address 
national  security  and  public  building  security  measures;    (3)  to 
consider  license  applications  by  persons  with  criminal  records; 
and    (4)    for  other  special,    limited  circumstances.     The  Office  of 
the  City  Attorney  is  ready  to  advise  as  the  need  arises. 

F.      Rights  of  Members  of  the  Public  at  Public  Meetings 
Public  Comment 

The  Brown  Act  and  Sunshine  Ordinance  give  the  public  the  right  to 
speak  at  all  meetings  of  legislative  bodies.     This  rigxht  applies 
to  any  of  the  items  oh  the  agenda  and  any  other  item  of  public 
interest  within  the  jurisdiction  of  the  legislative  body.  Solely 
for  the  Board  of  Supervisors,    these  laws  state  that  the  Board  is 
not  required  to  provide  for  public  comment  on  items  previously 
considered  at  a  committee  meeting  at  which  public  comment  was 
allowed . 

The  Sunshine  Ordinance  requires  all  boards,    commissions  and 
committees  to  allow  each  member  of  the  public  to  speak  once  at 
the  meetings  with  regard  to  each  calendared  item  for  up  to  three 


The  legislative  body  may  not  meet  m  closed  session  with  negotiators  for 
the  other  side. 
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minutes;   bodies  may  impose  shorter,    reasonable  time  limits  in 
their  discretion.     The  public  must  be  given  an  opportunity  to 
speak  on  an  item  before  the  legislative  body  takes  action  on  it. 
This  requirement  ensures  meaningful  participation  in  the 
deliberations  of  the  legislative  body. 

A  public  body  has  the  power  to  adopt  reasonable  rules  and 
regulations  relating  to  public  comment.     A  body  may  wish  to  adopt 
a  rule  limiting  public  testimony  in  situations  where  an  agenda 
item  is  heard  in  one  meeting  and  public  testimony  is  taken  on  the 
item,    and  it  is  continued  to  the  next  meeting  for  deliberation 
and  action.      In  this  situation,    the  public  body  may  preclude 
individuals  from  testifying  at  the  subsequent  meeting  on  an  item 
with  regard  to  which  they  have  already  provided  testimony. 
Should  citizens  come  to  the  second  meeting  who  did  not  speak  at 
the  first  meeting,    the  body  should  allow  them  to  testify.  In 
addition,    individuals  who  have  points  to  make  regarding  issues 
that  were  not  raised  at  the  first  meeting  should  also  be  allowed 
to  testify. 

If  the  parent  board  or  commission  limits  a  committee's  authority 
to  hear  only  those  items  referred  to  it  by  the  parent  board  or 
commission,   then  the  committee  may  limit  public  discussion  to  the 
items  on  its  agenda.      Persons  desiring  to  speak  on  non-agenda 
items  may  address  those  items  at  meetings  of  the  parent  board  or 
commission,   provided  the  items  are  within  the  jurisdiction  of  the 
parent  board  or  commission. 

Availability  of  Agendas 

Agendas  of  meetings  and  certain  other  public  records  not 
otherwise  exempt  from  disclosure  and  on  file  with  the  clerk  of 
the  policy  body  must  be  made  available  to  the  public.  The 
standard  is  whether  the  records  are  intended  for  distribution  to 
a  majority  of  the  members  of  a  policy  body  in  connection  with  a 
matter  anticipated  for  discussion  or  consideration  at  a  public 
meeting.     Records  intended  for  distribution  to  the  body  prior  to 
a  public  meeting  shall  be  made  available  for  public  inspection 
and  copying  upon  request  before  the  meeting.     Records  that  are 
distributed  during  a  public  meeting  but  before  the  commencement 
of  the  discussion  must  be  made  available  for  public  inspection 
before  and  during  the  discussion.     Records  that  are  distributed 
during  the  discussion  of  the  item  at  a  public  meeting  must  be 
made  available  for  public  inspection  immediately  or  as  soon  after 
the  discussion  as  is  practicable. 
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Tape  Recording,  Filming  and  Photographing  Public  Meetings 

The  Sunshine  Ordinance  also  gives  members  of  the  public  the  right 
to  tape  record,    film  or  take  photographs  of  public  meetings 
unless  the  body  makes  a  reasonable  finding  that  this  activity 
persistently  disrupts  the  meeting. 

Disabled  Access 

Boards  and  commissions  enumerated  in  the  Charter  must  provide 
sign- language  interpreters  or  note-takers  at  each  regular  meeting 
if  the  body  has  received  a  request  for  such  services  at   least  43 
hours  before  the  meeting. '^^      In  addition,    each  board  and 
commission  must  ensure  that  accessible  seating  for  persons  with 
disabilities,    including  those  using  wheelchairs,    is  made 
available  for  each  regular  and  special  meeting. 

G.  Disruption  of  Meetings 

Commissions  have  inquired  what  may  be  done  in  the  event  a  meeting 
is  disrupted.     Generally,    there  are  two  sorts  of  disruption.  In 
some  cases  individuals  disrupt  the  meeting  by  making  noise, 
speaking  out  of  turn,    or  otherwise  refusing  to  comply  with  the 
legislative  body's  rules  governing  their  meetings.  Individuals 
engaging  in  such  conduct  may  be  arrested  and  removed  from  the 
meeting.     Before  a  presiding  officer  asks  police  to  arrest  a 
person  for  disrupting  a  meeting,    the  offending  individual  should 
be  warned.     The  individual  should  be  given  an  opportunity  to 
correct  the  behavior. 

In  other  cases,    there  may  be  a  general  disruption  of  such  a 
nature  that  order  cannot  be  restored  by  the  removal  of  the 
willful  disrupter.     In  these  situations,    the  legislative  body  may 
order  the  room  cleared  and  then  continue  in  session.      In  such  an 
event,   representatives  of  news  media  not  involved  in  the 
disruption  have  a  right  to  remain  in  the  meeting.     A  legislative 
body  may  adopt  a  procedure  for  the  readmittance  of  individuals 
not  responsible  for  the  disruption.     This  issue  is  addressed  m 
more  detail  in  a  City  Attorney  memorandum  to  all  boards  and 
commissions  dated  January  23,  1992. 

H.  Tape  Recording  and  Minutes  of  Meetings 

The  Sunshine  Ordinance  requires  each  Charter- created  board  and 
commission  to  tape  record  each  regular  and  special  meeting, 
including  closed  meetings.     Under  the  Brown  Act  amendments,  the 


Where  a  policy  body  meets  on  a  Monday,  the  request  for  such  services 
must  be  made  by  4:00  p.m.   on  the  last  business  day  of  the  preceding  week. 
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tape  may  not  be  erased  or  destroyed  tor  thirty  days.     During  that 
period,    if  the  body  receives  a  written  request   for  inspection  or 
a  copy  of  that  record,    the  tape  may  not  be  destroyed  or  erased 
until  the  inspection  or  copying  is  completed.         A  policy  body 
may  not  charge  for  inspecting  the  tape  recording  of  a  meeting,  or 
a  video  recording  if  a  video  was  made. 

In  addition,    the  clerk  or  secretary  of  every  board  and  commission 
enumerated  in  the  charter  must  record  the  minutes  of  each 
meeting.     The  minutes  must   include  reference  to  the  following: 

(1)    the  time  the  meeting  was  called  to  order;    \2)    the  names  of 
the  members  attending  the  meeting;    (3)    the  roll  call  vote  on  each 
matter  considered  at  the  meeting;    (4)    a  list  of  those  members  of 
the  public  who  spoke  on  each  matter  if  the  speakers  identified 
themselves;    (5)    whether  such  speakers  supported  or  opposed  the 
matter;   and    (6)    the  time  the  meeting  was  adjourned. 

The  draft  minutes  of  each  meeting  mu.?t  be  available  for 
inspection  and  copying  no  later  than  ten  working  days  after  the 
meeting.     The  officially  adopted  minutes  must  be  available  for 
inspection  and  copying  no  later  than  ten  working  days  after  the 
meeting  at  which  the  minutes  are  adopted.      If  requested  to  do  so, 
the  body  must  produce  the  minutes  in  Braille  or  enlarged  type. 

/.       Special  Meetings 

A  board  or  commission  may  schedule  a  special  meeting,  provided 
that  notice  has  been  received  24  hours  prior  to  the  meeting  by 
its  members  and  any  members  of  the  media  who  have  requested 
notice  in  writing.     The  agenda  must  also  be  posted  at  least  24 
hours  in  advance  of  the  meeting.     In  addition,    two  copies  must  be 
sent  to  the  library.     Only  matters  listed  on  the  agenda  may  be 
considered  at  the  special  meeting.     Special  meetings  of  a 
legislative  body  are  subject  to  all  provisions  of  the  Brown  Act 
and  Sunshine  Ordinance,   except  the  72 -hour  notice  and  posting 
requirement . 

IV.  CONCLUSION 

We  hope  this  information  is  useful .     We  encourage  you     to  contact 
the  Office  of  the  City  Attorney  with  any  questions  specific  to 
your  department . 


As  noted  above,  tape  recordings  of  closed  sessions  are  not  subject  to 
disclosure  under  the  Public  Records  Act  or  the  Sunshine  Ordinance. 


APPENDIX  A 


Agendas  for  meetings  at  which  a  closed  session  will  be  held 
must  set  forth  the  following  information  about  the  closed 
session . 

1 .       Closed  session  to  instruct  real  property  negotiator: 

CONFERENCE  WITH  REAL  PROPERTY  NEGOTIATOR 
Property : 


(Person (s)  negotiating: 


Under  negotiation: 

Price         Terms  of  payment    Both  

The  space  under  "Property"   is  used  to  list  an  address  or 
other  description  or  name  which  permits  a  reasonably  ready 
identification  of  each  parcel  or  structure  subject  to 
negotiation.     The  space  under  "Person (s)   negotiating"   is  used  to 
identify  the  party  with  whom  negotiations  concerning  that 
property  are  in  progress.     The  spaces  under  "Under  negotiation" 
are  checked  off  as  applicable  to  indicate  which  issues  are  to  be 
discussed . 

2 .      ciQggd  Session  to  confer  with  attorney  regarding  pending 
litigation: 

CONFERENCE  WITH  LEGAL  COUNSEL 
Existing  litigation: 
Name  of  case : 


  Unspecified  to  protect  service  of  process 

  Unspecified  to  protect  settlement  posture 

or : 

CONFERENCE  WITH  LEGAL  COUNSEL 
Anticipated  litigation: 

Number  of  potential  cases:   

  As  defendant    As  plaintiff 

The  space  under  "existing  litigation"  is  used  to 
specifically  identify  a  case  under  discussion  pursuant  to 


subdivision    (a)    of  Government  Code  Section  54956.9,    unless  (1) 
the  identification  would  jeopardize  the  City's  ability  to 
effectuate  service  of  process  upon  one  or  more  unserved  parties, 
in  which  case  the  space  in  the  next  succeeding  line  is  checked, 
or   (2)    the  identification  would  jeopardize  the  City's  ability  to 
conclude  existing  settlement  negotiations  to  its  advantage,  in 
which  case  the  space  in  the  next  succeeding  line  is  checked.  If 
the  closed  session  is  caled  pursuant  to  subdivision   (b)    or   (c)  of 
Section  54956.9,   the  appropriate  space  is  checked  under 
"Anticipated  litigation"  to  indicate  the  City's  anticipated 
position  as  defendant  or  plaintiff  respectively.     If  more  than 
one  instance  of  anticipated  litigation  is  to  be  reviewed,  space 
may  be  saved  by  entering  the  number  of  separate  instances  in  the 
"As  defendant"  or   'As  plaintiff"   spaces  or  both  as  appropriate. 

3 .       Closed  session  to  hire,    review  the  performance  of,  or 

dismiss  an  employee: 

PUBLIC  EMPLOYEE  APPOINTMENT/HEARING 
Title/description  of  position(s)    to  be  filled: 


PUBLIC  EMPLOYEE  PERFORMANCE  EVALUATION 

Position  and,  in  the  case  of  a  routine  evaluation,  name  of 
employee (s)   being  evaluated: 


PUBLIC  EMPLOYEE  DISMISSAL 
Number  of  employees  affected: 


4 .       Closed  session  to  instruct  collective  bargaining  negotiator: 

CONFERENCE  WITH  NEGOTIATOR   -    -   COLLECTIVE  BARGAINING 
Name  and  title  of  City's  negotiator: 


Organization (s)  representing: 

  Police  officers,    firefighters  and  airport  police 

  Transit  Workers 

  Nurses 

  Miscellaneous  Employees 


2. 


Anticipated  issue (s)   under  negotiation: 

  Wages 

  Hours 

  Benefits 

  Working  Conditions 

  Other   (specify  if  known) 

  All 

Where  renegotiating  a  memorandum  of  understanding  or 
negotiating  a  successor  memorandum  of  understanding,    the  name  of 
the  memorandum  of  understanding: 
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THE  SAN  FRANCISCO  CHARTER 
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Proposed 


ARTICLE  I: 

EXISTENCE  AND   POWERS   OF   THE   CITY  AND  COUNTY 

There  are  no  significant  differences  between  1932  Charter  and  the 
proposed  revision  with  respect  to  these  provisions. 


ARTICLE  II: 
LEGISLATIVE  BRANCH 


The  general  composition,   powers  and  organization  of  the  Board  of 
Supervisors  would  remain  the  same.   The  Board's  legislative 
procedures  would  also  remain  the  same.     The  salary  of  supervisors 
would  remain  fixed  m  the  Charter  at  $23,924  per  year. 


Non-interference  In  Administrative.  Affairs 


The  Board  of  Supervisors  and  Board 
members  are  prohibited  from 
interfering  with  the  day-to-day 
operations  of  City  departments, 
including,   b'^t  not  limited  to, 
personnel  and  contract  decisions. 
The  Board  may  adopt  resolutions 
making  non- binding  recommendations 
to  the  departments  on  administrative 
matters . 


There  would  be  two  changes  to  these 
provisions.      First,  individual 
supervisors  would  be  allowed  t" 
testify  at  a  public  meeting  of 
another  board  or  commission  on 
matters  other  than  specific  contract 
or  personnel  matters.     Second,  the 
Board  could  adopt   legislation  on 
matters  other  than  specific  contract 
or  personnel  matters. 


Public  Meetings  and  Records 


The  Charter  requires  the  Board  to 
hold  open  meetings. 


The  revision  would  still  require 
open  meetings,   but  would  also 
require  the  Board  to  adopt  and 
maintain  a  Sunshine  Ordinance  to 
provide  public  access  to  meetings, 
documents,   and  records. 


ARTICLE  III: 
EXECUTIVE  BRANCH  --   OFFICE  OF  THE  MAYOR 


The  general  powers,  functions  and  duties  of  the  Mayor  would  remain 
the  same,   with  the  following  changes: 


Rates  and  Pees 


Many  departmental  rates  and  fees  are 
set  exclusively  by  the  governing 
board  or  commission. 


Most  Boards  and  commissions  would 
recommend  rates  and  fees  to  the 
Mayor.     The  Mayor  could  change  these 
rates  and  fees  before  submitting 
them  to  the  Poard  of  Supervisors  for 
adoption.     Port  and  Airport  fees 
would  be  set  by  the  commissions. 
Garbage  rates  would  continue  to  be 
set  pursuant  to  mitative  ordinance. 


Mayor's  Budget  Authority 


Commissions  and  departments  prepare 
their  o'-m  budget  requests.  The 
Mayor  consolidates  those  proposals 
and  submits  a  proposed  budget  to  the 
Board  of  Supervisors.     Though  the 
Mayor  may  cut  departmental  budget 
proposals,   he  or  she  may  only 
increase  a  department's  proposal 
with  the  approval  of  the  board  or 
commission . 

Commission  Appointments 


Boards  and  commissions  would 
continue  to  prepare  and  approve  the 
budgets  for  their  departments.  The 
Mayor  would  then  prepare  the  annual 
budget  for  the  City  as  a  whole,  and 
would  have  the  authority  to  add  or 
subtract  from  the  budget  approved  by 
a  board  or  commission. 


The  Mayor  generally  has  the 
exclusive  power  to  appoint 
commissioners.     The  Board  generally 
plays  no  role  in  this  process . 


The  Mayor  would  still  appoint 
commissioners,    and  those 
appointments  would  take  effect 
immediately.     But  the  Board  would 
have  the  authority  to  reject  those 
appointments  by  a  two- thirds  vote 
within  30  days.      In  making 
appointments,    the  Mayor  would  be 
required  to  identify  the  appointee's 
qualifications  and  explain  how  the 
appointee  represents  the  community 
interests,   neighborhoods  and  diverse 
populations  of  the  City. 
Commissions  must  be  broadly 
representative  of  the  communities  of 
interest,   neighborhoods,    and  the 
diversity  in  ethnicity,    race,  age, 
and  sexual  orientation  of  the  City 
and  have  representation  of  both 
sexes . 


Members  of  the  Airport,    Port,  Public 
Utilities,   Health,   Recreation  and 
Park,   Ethics,   Juvenile  Probation  and 
Civil  Service  Commission  can  only  be 
removed  in  the  same  manner  as 
elected  officials:   written  charges 
are  filed  by  the  Mayor,   a  hearing  is 
held  before  the  Ethics  Commission 
and  the  Board  of  Supervisors  votes 
whether  to  remove  the  official. 
Social  Services  commissioners  may 
only  be  removed  for  cause,   and  are 
entitled  to  a  hearing  before  the 
Mayor.     Other  commissioners  serve  at 
the  pleasure  of  the  Mayor. 


The  same  commissioners  who  may  only 
be  removed  for  cause  under  the  1932 
Charter  could  also  only  be  removed 
for  cause  under  the  proposed 
revision.     And  the  Building 
Inspection  Commission  would  be  added 
to  that  list. 


Pr-Qposed 


Appointment  and  Removal  of  Department  Heads 


Except   for  the  Department  of  Human 
Resources  and  the  Port,  department 
heads  under  commissions  appointed  by 
the  Mayor  are  selected  and  removed 
by  the  board  or  commission. 


Commissions  would  submit   the  names 
of  three  qualified  candidates  to  the 
Mayor,   who  would  appoint  a 
department  head  from  that  list. 

Department  heads  would  be  removed 
by  the  commissions,    but  the  Mayor 
could  recommend  chat  a  department 
head  be  removed  and  the  commission 
would  be  required  to  accept  or 
reject  the  recommendation  within  30 
days.     The  Chief  of  Police  could  be 
removed  by  either  the  Mayor  or  the 
Police  Commission.  (Provisions 
governing  the  Port  Director  and  the 
Director  of  Human  Resources  would 
not  be  changed . ) 
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Administrative  Officer/City  Administrator 


The  Chief  Administrative  Officer 
(CAO)   manages  those  City  "business" 
functions  not  placed  under  a  board 
or  commission.     Those  functions 
include  public  works,  purchasing, 
real  estate,    electricity,  convention 
facilities  and  public  administrator. 
In  addition,    the  CAO  appoints  the 
Registrar  of  Voters  and  the 
Recorder.     The  CAO  is  appointed  by 
the  Mayor  and  confirmed  by  the  Board 
of  Supervisors  for  a  10-year  term. 
The  CAO  may  only  be  removed  for 
cause . 


The  office  of  Chief  Administrative 
Officer  would  be  eliminated.  The 
Mayor  would  appoint  a  City 
Administrator  to  a  five-year  term. 
This  appointment  would  be  subject  to 
confirmation  by  the  Board  of 
Supervisors.     The  City  Administrator 
could  be  removed  by  th^  Mayor,  with 
the  approval  of  the  Board,    for  any 
reason . 

The  City  Administrator  would 
immediately  succeed  to  most  cf  the 
powers  of  the  Chief  Administrative 
Officer.     The  incumbent  CAC  would 
become  the  City  Administrator  when 
the  Charter  revision  became 
effective,    and  would  serve  for  5 
years  from  date  of  his  or  her 
initial  appointment. 

The  City  Administrator  would,  with 
the  concurrence  of  the  Mayor, 
appoint  and  remove  the  Public 
Administrator,    and  the  directors  cf 
the  Departments  of  Administrative 
Services    (new).    Solid  Waste,  and 
Public  Works.     The  City 
Administrator  would  also  appoint  the 
Director  of  the  Department  of 
Elections  pursuant  to  civil  service 
provisions  of  the  Charter. 

The  City  Administrator  would 
administer  policies  and  procedures 
regarding  bonded  and  long-term 
indebtedness,  procurement, 
contracts,   and  building  permits,  and 
would  coordinate  capital -  improvement 
projects,   except  for  those  under  the 
Port,   Airport,    Public  Utilities  and 
Transportation  Commissions 


Reorganization 


The  Mayor,   CAO  and  each  board  or 
commission  may  reorganize  matters 
placed  under  their  jurisdiction. 
However,    there  is  no  authority  for 
interdepartmental  transfers  of 
functions  and  duties  or  for 
reorganization,    other  than  the  Board 
of  Supervisors'   power  to  create  or 
abolish  departments. 


The  Mayor  would  have  the  power  to 
reorganize  the  executive  branch, 
including  interdepartmental 
transfers  of  functions  and  powers 
not  specified  in  the  Charter,  unless 
the  action  is  disapproved  by  the 
Board  of  Supervisors  withm  30  days. 
This  power  would  not  extend  to 
departments  headed  by  elected 
officials  such  as  the  Sheriff  or  the 
Treasurer . 


Controller 


The  Controller  is  the  chief  fiscal 
officer  of  the  City.  The 
Controller's  powers  include:    (1)  the 
power  to  freeze  spending  when 
departments  overspend  or  revenues  do 
not  meet  projections,    (2)  certifying 
whether  funds  are  available  for  a 
supplemental  appropriation,   and  (3) 
certifying  whether  funds  are 
appropriated  and  available  before  a 
contract  may  be  binding  on  the  City. 


The  Controller's   functions  would  not 
change.     Although  some 
administrative  detail  has  been 
removed  from  the  Charter,  basic 
safeguards  over  City  finances  are 
retained.     A  significant  new 
function  given  to  the  Controller  is 
the  preparation  of  an  opinion 
addressed  to  the  Mayor  and  the  Board 
assessing  the  reliability  of  the 
revenue  estimates  m  the  proposed 
budget . 


ARTICLE  IV: 

EXECUTIVE  BRANCH   --   BOARDS,    COMMISSIONS,    AND  DEPARTMENTS 


Powers  of  Commissions 


The  Charter  sets  out  the  general 
powers  of  all  commissions.  These 
powers  include  general  control  over 
the  commission's  operations  as  well 
as  organization  and  management  of 
the  department.     In  addition,  the 
Charter  sets  out  the  specific 
functions  of  many  commissions. 
Neither  the  Mayor  nor  the  Board  may 
dictate  how  a  commission  should 
organize  or  manage  the  department. 


Specific  details  of  the  functions, 
powers  and  duties  of  some 
commissions  would  be  converted  to 
ordinances  and  transferred  to  the 
Administrative  Code.  These 
ordinances  could  be  changed  by  the 
Board  of  Supervisors  and  the  Mayor. 
Responsibility  for  the  day-to-day 
management  and  administration  of  the 
departments  would  generally  be 
transferred  from  the  commissions  to 
a  department  head.  Departmental 
operations  would  be  subject  to 
applicable  legislation. 

The  authority  of  commissions  to  set 
plans,   policies  and  goals  for  each 
department  would  be  retained,  but 
would  now  be  subject  to  the 
authority  of  the  Mayor  and  the  Beard 


Proposed 


to  set  overall  objectives  for  the 
City  through  the  adoption  of 
legislation . 


Planning  Commission 


Includes        officio  positions  for 
the  CAO  and  the  General  Manager  of 
the  Public  Utilities  Commission. 

The  City's  Master  Plan  is  adopted 
by  the  Planning  Commission. 


All  seven  members  would  be  appointed 

by  the  Mayor . 


Changes  to  the  Master  Plan,  renamed 
the  General  Plan,    would  be 
recommended  by  the  Planning 
^„ — ^j^^  approved  by  the  Board 


miss  ion 
of  Supervisors . 


The  Charter  specifies  the  conditions 
under  which  the  Zoning  Administrator 
may  grant  variances. 


The  proposed  revision  would  include 
the  same  conditions,   but  would  use 
.anguage   from  the  current  Planning 
Code  . 


The  right  to  appeal  a  permit 
decision  is  granted  to  virtually 
anyone,   and  the  Board  of  Permit 
Appeals  hears  the  matter  ^  novo . 
The  Board  also  hears  appeals  from 


decisions  of  the  Zoning 
Administrator . 

The  Board  of  Appeals '  powers  would 
remain  basically  unchanged. 


COffmiggion  on  the  Environment 


There  is  no  such  commission  in  the 
1932  Charter. 


The  new  Commission  and  Department 
would  have  responsibility  to:  (1) 
regularly  assess  the  City's 
environmental  conditions,    (2)  review 
and  make  recommendations  on  any 
policy,   except  for  those  policies 
relating  to  building  and  land  use, 
regarding  conformity  with  long-term 
plans  for  environmental 
sustainability ,    (3)    investigate  and 
make  recommendations  to  all  City 
agencies  on  environmental ly- related 
functions,   and,    (4)   conduct  public 
education  and  outreach  on 
environmental  issues. 
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Police  and  Fire  Departments 


The  Charter  sets  forth  many  details 
of  the  structure  and  operations  of 
the  Police  and  Fire  Departments. 


Many  of  these  details  would  be 
converted  to  ordinances  and  moved  to 
the  Administrative  Code. 

Provisions  relating  to  the  Office 
of  Citizen  Complaints,  district 
stations,    the  police  staffing 
charter  amendment  adopted  in  June  of 
1994,   and  patrol  specials  would  be 
retained  in  the  proposed  revision. 
The  Board  of  Supervisors  could 
provide  by  ordinance  that  patrol 
specials  would  be  subject  to 
oversight  by  the  OCC  in  the  sam.e 
manner  as  police  officers. 


Recreation  and  Park  Department 


The  Charter  prohibits  the  sale  or 
lease  of  park  property  for  non- 
recreational  uses;   the  voters  could 
override  that  restriction  by 
amending  the  Charter.     The  Charter 
also  requires  a  two-thirds  vote  of 
the  Board  of  Supervisors  to 
construct  or  enlarge  a  building  in 
Golden  Gate  Park. 


The  proposed  revision  would  also 
prohibit  the  sale  or  lease  of  park 
property  without  voter  approval. 
The  revision  would  retain  the 
restriction  on  construction  in 
Golden  Gate  Park,    and  extend  the 
restriction  to  any  proposed 
structures  m  Union  Square  Park. 


Department  of  Administrative  Services 


The  Department  of  Governmental 
Services  under  the  Chief 
Administrative  Officer  performs  many 
basic  "business"  functions  of  the 
City,    such  as  purchasing  and 
property  management . 


The  proposed  revision  would  create 
a  new  Department  of  Administrative 
Services,    headed  by  a  Director  of 
Administrative  Services.  The 
Director  would  be  appointed  and 
removed  by  the  City  Administrator 
with  the  concurrence  of  the  Mayor. 
The  Director  would  carry  out  the 
duties  of  the  City  Purchaser  and 
manage  City  property  not  placed  by 
the  Charter  under  a  specific  board 
or  commission. 


ARTICLE  V: 
EXECUTIVE  BRANCH   --   ARTS  AND  CULTURE 

The  provisions  governing  the  Arts  Commission,    the  Fine  Arts 
Museums  Board  of  Trustees,    the  Asian  Art  Commission  and  the  War 
Memorial  Board  of  Trustees  would  generally  remain  the  same. 
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Connnunity  Cultural  Centers 


The  Charter  makes  no  specific  The  Arcs  Commission  would  be 

provision  for  community  cultural  responsible  for  supporting  City- 

centers,  owned  community  cultural  centers 

The  City  would  be  required  to 
allocate  sufficient   funds  from  t 
property  tax  to  support  the 
operations  of  the  centers. 


ARTICLE  VI: 
OTHER  ELECTED  OFFICIALS 

The  powers  and  duties  of  the  City's  other  elected  officials, 
including  the  City  Attorney,    the  District  Attorney,    the  Public 
Defender,    the  Sheriff  and  the  Treasurer,    would  remain  the  same. 


The  Assessor  is  elected.     The  Recorder  -  County  Clerk  functions 

Recorder-County  Clerk  is  appointed  would  be  merged  with  those  of  the 

by  the  CAO  and  serves  in  the  Assessor. 
Department  of  Governmental  Services . 


ARTICLE  VII: 
JUDICIAL  BRANCH 

ARTICLE  VIII: 
EDUCATION  AND  LIBRARIES 

A  number  of  provisions  regarding  the  organization  and  operations 
of  the  courts,   and  of  the  school  district  and  the  community 
college  district,   would  be  removed  from  the  Charter.  These 
provisions  may  be  deleted  because  the  City  has  very  limited 
authority  in  these  areas,   and  the  subjects  are  governed  by 
preemptive  state  law.     None  of  the  proposed  changes  would  affect 
the  substantive  rights,   powers  and  duties  of  these  institutions. 


Proposed 


ARTICLE  IX: 
FINANCIAL  PROVISIONS 


The  current  Charter  contains  a  great 
deal  of  detail  regarding  the  City's 
budgetary  process  and  financial 
procedures.     The  Board  of 
Supervisors  may  not  increase 
appropriation  items  in  a  budget  or 
supplemental  appropriation  without 
recommendation  of  the  Mayor. 


Some  details  relating  to  Che  budget 
process  and  the  form  of  the  budget 
would  be  removed  from  the  Charter. 
The  Board  would  be  required  to  adopt 
new  ordinances  regarding  these 
procedures.     Other  provisions  of  the 
current  Charter  relating  to  fiscal 
matters  would  be  converted  to 
ordinances  and  retained  m  the 
Administrative  Code.  Basic 
provisions  governing  the  City's 
budget  process,    including  deadlines 
for  adoption  of  the  annual 
appropriations  ordinance,  the 
interim  budget  and  the  budget,  would 
be  kept  m  the  new  Charter. 


The  Board  would  gam  the  authority 
to  require  City  offices  and 
departments  to  prepare  multi-year 
budgets.     A  budget  would  have  to 
include  capital   improvements  and 
facilities  maintenance  plans. 

The  Board  would  be  able  to  increase 
or  decrease  almost  any  appropriation 
in  the  proposed  budget.     However,  m 
making  changes,    the  Board  could  not 
go  over  the  total  amount  proposed  by 
the  Mayor  for  expenditures  from  a 
particular  funding  source,    such  as 
the  General  Fund.     The  Mayor  would 
continue  to  have  the  power  to  veto 
in  whole  or  in  part  any 
appropriation  approved  by  the  Board. 

The  proposed  revision  would  not 
make  any  substantive  changes  related 
to  bonded  indebtedness,  although 
there  would  be  some  streamlining  to 
make  the  provisions  shorter  and 
simpler.     The  revision  would  leave 
intact  provisions  related  to  the 
mission-driven  budget . 

The  requirement   for  Board  approval 
of  contracts   for  over  10  years  or  31 
million  would  also  be  retained. 


The  Board  of  Supervisors  would 
retain  the  authority  to  order  an 
annual   independent  audit  of  the 
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City's  financial   records,    but  the 
Board  would  also  be  required  to 
create  an  audit  committee  of  the 
Board  to  work  with  the  auditors. 


A  two-thirds  vote  of  the  Board  of 
Supervisors  is  required  to  approve  a 
budget  or  appropriation  for  a  public 
utility  whose  expenditures  will 
exceed  its  revenues  for  the  year. 


The  revision  would  not  require  this 
superma]ority  vote  of  the  Board  on  a 
budget  or  appropriation   for  a 
deficit  utility. 


ARTICLE  X: 
PERSONNEL  ADMINISTRATION 


A  recent  charter  amendment  created  a 
Department  of  Human  Resources, 
headed  by  a  Director  of  Human 
Resources,   who  is  appointed  by  the 
Mayor.      The  Civil   Service  Commission 
now  serves  as  an  appellate  body  and 
no  longer  manages  the  Department  of 
Human  Resources. 


The  proposed  revision  would  not 
alter  the  oasic  structure  or  powers 
of  the  Department  of  Human  Resources 
under  the  Director  of  Human 
Resources . 


Positions  in  all  offices  and 
departments  in  the  City  must  be 
filled  from  lists  of  eligibles 
assembled  by  the  Civil  Service 
Commission,   except  where  the 
position  is  made  exempt  from  the 
merit  selection  process. 


The  revision  would  provide  for  some 
additional  civil  service  exempt 
positions.     New  exemptions  would 
include:    (1)    supervisory  and  policy 
level  personnel  in  the  Mayor's 
Office,    (2)    chief  deputies  for  all 
elected  officials,    (3)    a  commission 
secretary  for  each  commission, 
(4)   all  heads  of  agencies  and 
departments  unless  otherwise 
provided,    (5)    all  uniformed  and  non- 
uniformed  deputy  heads  of 
departments,   and   (6)  police 
commanders  and  Fire  Chief's  aides. 
The  ratio  of  exempt  employees  m 
these  categories  to  the  total  number 
of  non-exempt  City  employees  could 
not  exceed  the  ratio  that  existed  on 
July  1,    1994.     Current  exemptions 
from  civil  service  would  be  carried 
forward.     No  limit  would  apply  to 
these  positions. 


The  City  makes  "provisional" 
appointments  to  civil  service 
positions  where  the  City  has  not 
given  an  exam  or  prepared  a  list. 


Provisional  appointments  would  be 
limited  to  three  years.     Unless  the 
Board  of  Supervisors  extended  their 
appointments,   all  current 
provisional  employees  would  be 
terminated  three  years  after  the  new 
Charter  took  effect.  Provisional 
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employees  would  be  eligible  for 
extra  credits  on  civil  service  exams 
for  permanent  positions. 


ARTICLE  XI: 
EMPLOYEE  RELATIONS 

ARTICLE  XII: 
EMPLOYEE  RETIREMENT  AND  HEALTH  SERVICE  SYSTEM. 

The  Charter  establishes  various  rules  and  procedures  for 
collective  bargaining  with  City  employee  organizations,  and 
contains  rules  for  setting  wages  where  collective  bargaining  does 
not  apply.     The  Charter  also  establishes  various  health  and 
retirement  benefits   for  City  employees.      The  proposed  revision 
would  make  no  significant  changes   in  these  areas.      However,  many 
specific  provisions  would  be  moved  to  Appendix  A  of  the  proposed 
revision.     As  part  of  the  Appendix,    these  provisions  would  still 
have  the  force  and  effect  of  charter  law,   and  could  only  be 
changed  by  charter  amendment . 


ARTICLE  XIII: 
ELECTIONS 


Elections  are  conducted  by  the 
Registrar  of  Voters,    who  is 
appointed  by  the  CAO .     The  Registrar 
exercises  exclusive  control  over 
election-related  matters.  The 
Registrar  can  be  removed  by  the  CAO 
only  for  cause. 


A  Director  of   the  Department  of 
Elections  would  be  appointed  by  the 
City  Administrator.     The  Director 
could  only  be  removed  for  cause, 
subject  to  appeal   to  the  Civil 
Service  Commission.     The  Director 
would  retain  exclusive  control  over 
election- related  matters. 


When  a  vacancy  occurs  in  the  Board 
of  Supervisors  or  other  elective 
office  of  the  City,   the  Mayor 
appoints  a  successor  to  finish  the 
unexpired  term.     When  a  vacancy 
occurs  in  the  office  of  Mayor,  the 
Board  of  Supervisors  elects  a 
successor  to  finish  the  unexpired 
term . 


If  there  were  more  than  two  years 
left   m  the  unexpired  term  of  any 
elective  officer,   the  appointed 
successor  would  have  to  stand  for 
election  at  the  next  regular 
election . 
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Current 


ARTICLE  XIV: 
INITIATIVE,    REFERENDUM  AND  RECALL 


The  current  Charter  includes  extensive  detail   relating  to 
initiative,    referendum  and  recall  elections.     The  proposed 
revision  would  make  no  changes  of  substance,    although  there 
would  be  some  streamlining  to  make  the  provisions  shorter  and 
simpler.     A  few  of  the  provisions  would  be  moved  to  the 
Administrative  Code.     The  Board  of  Supervisors  would  also  be 
required  to  adopt  a  local  elections  code. 


Mandatory  allocations  of  property  tax  for  cultural  and 
recreational  programs,   as  well  as  the  Open  Space,  Library 
Preservation,   and  Children's  Funds,   would  be  retained  unchanged. 
The  City's   " transit - f irst "   policy,    dedication  of   revenues  for 
public  transit  and  designation  of  cable  car  lines  would  also 
remain  in  the  Charter. 

The  Board  of  Supervisors'   authority  to  award  franchises  would  be 
made  explicit.      Franchises  would  only  be  awarded  pursuant  to  a 
competitive  process,    and  could  not  be  awarded  for  longer  than  25 
years . 

The  City  would  be  required  to  publish  notices  and  hold  hearings 
before  it  took  a  variety  of  actions,   such  as  closing  a  public 
facility,   eliminating  a  bus  line,    changing  a  fee,    or  amending  the 
general  plan  or  a  zoning  ordinance . 

Initiative  ordinances  and  declarations  of  policy  "hat  currently 
are  set  forth  in  the  appendices  of  the  1932  Charter  would  not  be 
amended  or  altered  by  the  adoption  of  the  proposed  revision.  But 
these  measures  would  be  published  m  the  City's  codes  rather  than 


ARTICLE  XV: 
ETHICS 


The  current  Charter  contains 
provisions  establishing  and 
governing  the  operations  of  the 
Ethics  Commission.      The  Charter  also 
contains  detailed  prohibitions 
regulating  conflicts  of  interest. 
Under  the  Cnarter,   a  salaried 
officer  of  the  City  may  not  also 
hold  a  salaried  office  with  the 
state  or  federal  governments. 


The  proposed  revision  would  make  no 
substantive  changes  regarding  the 
Ethics  Commission,   although  some 
procedural  material  would  be  moved 
to  Appendix  C,    which  could  only  be 
changed  by  a  charter  amendment .  The 
ccnflict  of  interest  provisions 
would  also  be  retained  m  Appendix 
C.      Dual  of f iceholdmg  would  be 
prohibited  where  the  City  and  the 
state  or  federal  salaries  both 
exceed  $2,500  a  year. 


ARTICLE  XVI: 
MISCELLANEOUS  PROVISIONS 
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Current 


Proposed 


as  part  of  the  Charter.     These  measures  would  continue  to  be 
subject  to  amendment  only  by  the  voters. 

ARTICLE  XVII: 
DEFINITIONS 

A  definition  of   "official  misconduct"  has  been  added.  "Elector" 
has  been  defined  as  a  person  registered  to  vote,    rather  than 
merely  eligible  to  vote.     And  the  definition  of  prohibited 
discrimination  has  been  expanded.      "Notice"   and   "published"  are 
defined  to  mean  notice  by  publication  m  an  official  newspaper  of 
the  City  and  County   (as  set  by  ordinance) . 


ARTICLE  XVIII: 
TRANSITION  PROVISIONS 

The  term  of  the  Chief  Administrative  Officer/City  Administrator 
would  be  five  years   from  his  or  her  initial  appointment.  The 
Clerk  of  Board,    CAO   (City  Administrator),    Controller,  General 
Manager  of  the  Department  of  Social   Services,  Secretary/General 
Manager  of   the  Retirement  System  would  succeed  to  new  positions 
with  their  old  tenure. 

All  employees  with  civil  service  status   in  positions  that  became 
exempt  from  civil  service  under  the  new  Charter  would  keep  their 
civil  service  status,   and  the  positions  would  not  become  exempt 
until  after  the  current  employees  left. 

The  new  Charter  would  take  effect  on  July  1,  1996. 
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CONFLICTS  OF  INTEREST  UNDER 
THE  POLITICAL  REFORM  ACT 

Section  87100  of  the  Political  Reform  Act  (the  "Act")'  prohibits  a  public  official  from 
making,  participating  in  making,  or  using  his  or  her  official  position  to  influence  a 
govemmentaJ  decision  if  it  is  reasonably  foreseeable  that  the  decision  will  have  a  material 
financial  effect,  distinguishable  from  its  effect  c   the  public  generally,  on  any  economic  interest 
of  the  official. 

A.  Public  Official 

A  '"public  official"  is  any  member,  officer,  employee,  or  consultant  of  a  stale  or  local 
government  agency.   The  definition  of  "public  official"  also  includes  members  of 
decisionmaking  boards  and  commissions.  (Section  82048;  Regulation  18700(a).) 

B.  Making,  Participating  in  Making,  or  Attempting  to  Influence  a  Governmental  Decision 

A  public  official  makes  a  governmental  decision  or  participates  in  the  makmg  ot  a 
governmental  decision  whenever  the  public  offic'  .  votes  on  a  matter,  appoints  a  person.  commiL-^ 
the  agency  to  a  course  of  action,  or  enters  into  any  contractual  agreement  on  hehallnt  the  agency 
(Regulation  1 8700(b).)  Additionally,  a  public  official  participates  in  a  govc.  nmcntal  decision 
when  the  otFicial:  (I)  negotiates,  without  .<;ignificant  snhslanfive  review,  wiih  a  gnvernmen(>il 
entity  or  private  person  regarding  the  decision;  or  (2)  advises  or  makes  recommendations  to  the 
decisionmaker,  cither  directly  or  without  significant  intervening  substantive  review,  by  conductmg 
research  or  making  any  investigation  which  requires  the  exercise  ot'judgmcnl  or  preparing  or 
presenting  any  report,  analysis  or  opinion,  orally  or  in  writing.  (Regulation  1 8700(c). ) 

An  ofPicial  is  attempting  to  use  his  or  her  official  position  to  mfluence  the  decision  if.  for 
the  purpo.sc  of  influencing  the  dcci.sion,  the  ofTicial  contact.^,  or  appe;irs  before,  nr  ntherwisp 
attempts  to  influence  any  member,  officer,  employee,  or  consultant  of  the  official's  agency  or  any 
agency  appointed  by  or  subject  to  the  budgetary  ccntrol  of  his  or  her  agency.  Attempts  to 
influence  include,  but  are  not  limited  to,  appearances  or  contacts  by  the  ofncial  on  behalf  of  a 
business  entity,  client,  or  customer.  An  official  is  attempting  to  use  his  or  her  official  position  ui 
influence  a  decision  before  any  other  agency  if,  for  the  purpose  of  influencing  the  decision  the 
official  acLs  or  purports  to  act  on  behalf  of,  or  as  the  representative  of,  his  or  her  agency  to  any 
member,  officer,  employee  or  consultant  of  an  agency.  Such  actions  include,  but  arc  not  limited  to 
the  use  of  official  stationery.  (Regulation  18700.1.) 


'  (iovcmmcnt  Code  Sections  81000-91015.  All  statutory  references  arc  to  ihe 
Govcriimcnl  Code  unless  otherwise  indicated.  Commission  regulaiions  appear  at  ?.  California 
Code  of  Regulations  Section  18000  et  scq.  All  references  to  regulations  are  to  Title  2.  Divi..inn  6 
of  the  California  Code  of  Regulations. 
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C       Economic  Interest 


A  public  official  has  an  "economic  interest"  involved  in  a  decif^ion  if  the  decision  will 
affect  any  of  the  following: 

(1 )  The  personal  expenses,  income,  assets,  or  liabilities  of  the  official  or  his  or  her 
immediate  family. 

(2)  Any  business  entity  in  which  the  public  official  has  a  direct  or  indirect"  mveslmcnl 
worth  $1,000  or  more. 

(b)  Any  real  property  in  which  the  public  official  has  a  direct  or  indirect  interest  worth 
$1,000  or  more. 

(c)  Any  source  of  income,  other  than  gifts  and  other  than  loans  by  a  commercial  lending 
institution  in  the  regular  course  of  business  on  terms  available  to  the  public  without  regard  to 
official  status,  aggregating  $250  or  more  in  value  provided  to,  received  by  or  promised  to  the 
public  official  within  12  months  prior  to  the  time  when  the  decision  is  made. 

(d)  Any  business  entity  in  which  the  public  official  is  a  director,  officer,  partner,  tru.-^ice, 
employee,  or  holds  any  position  of  management. 

(e)  Any  donor  of,  or  any  intermediary  or  agent  for  a  donor  of,  a  gift  or  gifts  aggregating 
$280  or  more  in  value  provided  to,  received  by,  or  promi.sed  to  the  public  official  within  1 2 
months  prior  to  the  time  when  the  decision  is  made.^  (Section  87 1 03 .) 

D.  Foreseeability 

The  effect  of  a  decision  is  considered  reasonably  foreseeable  ii  there  is  a  substamial 
likelihood  that  it  will  occur.  To  be  foreseeable,  the  effect  of  a  decision  must  he  more  than  a  mere 
possibility;  however,  certainty  is  not  requm;d.  {Downey  Lares  v.  Downey  Cnmmunity 
Development  Com.  (1987)  196  Cal.App.3d  983,  989-991;  ^Vitt  v.  Morrow  {1911)  10  Cal.App  3d 
817,  822;  In  re  Thorner  (1975)  1  FPPC  Ops.  198.) 


^  I'or  purposes  of  this  section,  indirect  investment  or  interest  means  any  investment  or 
interest  owned  by  the  spouse  or  dependent  child  of  a  public  official,  by  an  agent  on  behalf  of  a 
public  official,  or  by  a  business  entity  or  trust  in  which  the  official,  the  official's  agent,  spouse,  and 
dependent  children  own  directly,  indirectly,  or  bcncticially  a  10-percent  interest  or  greater. 

^    The  amount  of  the  value  of  gifb-  specified  by  this  subdivision  is  adjusted  biennially. 
The  adjusted  annual  gift  limitation  in  effect  for  the  period  Januar}'  1.  1995,  to  December  31,  1996, 
is  $280.  (Regulation  18954.) 


2 


E.  Materiality 


1.  Economic  Interests  Directly  Involved  in  a  Decision 

The  Commission  has  adopted  various  reguJations  which  contain  several  objcciive 
standards  for  determining  whether  the  effect  of  a  decision  will  be  material,  depending  on  the 
nature  of  the  decision  and  economic  interest.  (Regulation  18702.) 

If  the  official's  economic  interest  is  directJy  involved  in  the  decision,  ihc  materiality 
standards  in  Regulation  18702.1  apply.  A  person  or  business  entity  is  directly  involved  in  a 
decision  when  that  person  or  entity  initiates  the  proceeding  by  filing  an  application,  claim,  appeal, 
or  similar  request,  or  is  a  named  party  in,  or  the  subject  of,  the  proceeding.  (RegLiIation 
18702.1(b).)  An  orficial's  real  property  is  directly  involved  in  a  decision  if  the  decision  involves 
the  zoning  or  rezoning,  annexation  or  deannexation,  sale,  purchase,  or  lease  of  the  official's  real 
property;  the  property's  inclusion  in  or  exclusion  from  any  city,  county,  disti  ici  or  other 
governmental  subdivision;  the  issuance,  denial  or  revocation  of  a  license,  permit  or  other  land  use 
entitlement  authori/.ing  a  ^-pecific  use  or  uses  of  such  properly;  the  impo.silioii,  repeal  or 
modification  of  any  taxes  or  fees  assessed  or  imposed  on  such  property;  or  redevelopment 
decisions  where  the  official's  property  is  located  within  the  boundaries  for  the  proposed 
boundaries)  of  the  redevelopment  area. 

fn  addition,  the  official's  economic  interest  is  deemed  to  be  directly  involved  in  the 
decision  if  there  is  a  nexus  between  the  purpose  for  which  the  official  receive*^  income  and  the 
governmental  decision  or  the  decision  will  result  in  the  personal  expenses,  income,  as.scis,  or 
liabilities  of  the  official  or  his  or  her  immediate  family  increasing  or  decreasing  by 
at  least  $250  in  any  12-month  period.  (Regulation  18702.1(a)(1)  and  (a)(4),)  A  nexus  cm. sis  v, hen 
the  official  receives  income  to  achieve  a  goal  or  purpose  which  would  be  achieved,  defeated, 
aided,  or  hindered  by  the  decision.  (Regulation  18702.1(d).) 

Generally,  where  an  official's  economic  interests  arc  directly  involved  in  a  decision,  (he 
effect  is  deemed  material  and  disqualification  is  required. 

2.  Economic  Interests  Indirectly  Involved  in  a  Decision 

If  the  effect  of  the  decision  is  not  material  under  Regulation  1  8702.1  or  the  official's 
economic  interest  is  indirectly  alfected  by  the  decision,  then  it  must  be  determined  ifthe  effect  is 
material  under  Regulations  18702.2  through  18702.6.  Generally,  these  regulations  set  monetary 
thresholds  for  malenalily  as  follows: 

(a)  Interests  in  Business  Entities:  Regulation  1 8702.2. 

(b)  Interests  in  Real  Property:  Regulations  1  8702.1  and  I  8702.4, 
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(c)  Interests  in  Nonprofit  Entities;  Regulation  18702.5. 

(d)  Interests  in  Individuals  Who  Have  Been  Sources  of  Income  or  Gifls;  Regulation 
18702.6. 

F.       Distinguishable  from  the  Effect  on  the  Public  Generally 

Even  if  the  reasonably  foreseeable  financial  effect  of  a  decision  is  matcrioL  disqualification 
is  required  only  if  the  effect  is  distinguishable  from  the  effect  on  the  public  generally  (.Section 
87103.)  In  Regulations  18703,  18703.1,  18703.2,  and  18703.3,  the  Commis.sion  .sci.s  lonh  .spccilic 
rules  which  define  "public  generally"  for  purposes  of  Section  87103.  These  cxccption.<:  apply 
when  a  governmental  decision  will  affect  a  public  official's  economic  interests  in  sub.stanrially  the 
same  manner  as  it  will  affect  a  significant  segmer.  of  the  public  and.  therefore,  disqualificaiion  i.s 
not  required. 


GOVERNMENT  CODE  SECTION  84308 


The  PoIiticaJ  Reform  Act  was  enacted  by  the  people  of  the  State  of  California  by  an 
initiative,  known  as  Proposition  9  in  1974.  Under  the  general  conflict  of  inLert-bl  provisions  of 
the  Act,  the  receipt  of  campaign  contributions  is  not  a  basis  for  disqualificalion  by  d  public 
official. 

However,  in  1983,  Government  Code  Section  84308  was  added  to  the  Act  to  deal 
specifically  with  campaign  contributions  and  government  decisionmaking  by  certain  oll-icials.  It 
does  this  in  three  ways.  First,  the  law  prohibits  solicitation  or  receipt  of  campaign  contributions 
by  certain  officials  from  parties,  participants  or  their  agents  in  proceedmgs  involving  licenses, 
permits  or  other  entitlements  for  use.  Second,  the  law  requires  an  ofriciar.<^  disqualification  m 
such  proceedings  if  the  official  has  received  campaign  contributions  of  more  than  $250  from  ;i 
party  or  participant  within  the  1 2  months  preceding  the  decision.  Third,  it  requires  the  disclosui  c 
of  aJl  such  campaign  contributions. 

Who  Must  Comply  With  Section  8430S? 

The  law  applies  only  to  board  members,  commissioners  or  individuals  who  head  stare  or 
local  government  agencies  and  who  moke  decisions  in  proceedings  which  involve  licenses, 
permits  or  other  entitlements  for  use.  These  persons  are  called  ofiicers  in  the  statute  to 
distinguish  between  those  public  officials  who  are  covered  by  the  statute  and  those  who  are  not 
Officers  include  planning  commissioners,  members  of  boards  or  commissions,  board  members  of 
joint  powers  authorities  and  other  regional  governing  or  planning  agencies,  and  leads  of  local  and 
state  agencies;  however,  certain  agencies  are  exempt. 

Which  Agencies  are  Exempt  Under  Section  84308? 

The  law  expressly  exempts  the  courts,  the  Legislature,  state  constitutional  officers  and  the 
Board  of  iiqualization.  Additionally,  local  government  agencies  whose  members  arc  directly 
elected  by  vdIltn,  .such  as  boards  of  supervisors,  city  councils  and  school  boards,  are  also 
exempt,  i'his  exemption  applies  to  committees  of  the  agency,  and  it  applies  when  the  agency 
designates  itself  in  its  entirety  to  sit  as  the  governing  body  of  another  agency,  e.g.,  a 
redevelopment  agency.  However,  a  member  of  one  of  these  agencies  is  exempt  only  when  he  or 
.she  is  elected.  If  a  member  of  an  exempt  body  is  also  a  voting  member  of  another  body  such  a.s  a 
joint  powers  agency  or  regional  planning  agency,  the  member  is  covered  by  the  law  only  with 
respect  to  proceedings  before  the  noncxempt  body. 

Example:  The  Orangeblossom  City  CouriLil  designates  itself  in  its  entirety  to  as  the 
city  redevelopment  agency.  Section  84308  would  not  apply  to  the  city  council  decisions 
nor  to  the  redevelopment  decisions. 
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Example:  Three  city  councilmembers  and  two  county  supervisors  sit  on  a  ciiy-c(>uni> 
joint  powers  authority.  Section  84308  apphes  to  the  iicemic,  pcrmil  or  other  cniiilemirni 
for  u-se  proceedings  before  the  joint  powers  authority  because  the  councilmembers  and 
supervisors  were  not  elected  directly  to  the  authority. 

Example:  Rosehill  Board  of  Supervisors  has  a  committee,  made  up  ol  supervisors  only, 
which  decides  app>eals  from  the  county  planning  commission's  decisions  on  land  u.se 
licenses  and  permits.  Section  84308  does  not  apply  to  committees  of  exempt  agencies. 

What  Types  of  Governmental  Proceedings  are  Covered  by  Section  84308? 

The  law  applies  to  proceedings  to  grant,  deny,  revoke,  restrict  or  modify  "licenses, 
permits,  or  other  entitJemcnts  for  use."  This  is  defmed  to  mean  proceedings  on  all  business, 
profession,  trade  and  land  use  licenses  and  permits,  and  other  entitlements  lor  u.se,  mcludmu  ail 
entitlements  for  land  use.  all  contracts  (other  than  compcti'^ively  bid,  labor  or  personal 
employment  contrncts)  and  all  franchises.  Decisions  on  general  plans,  general  building  or 
development  standards  or  other  rules  of  general  application  are  not  covered  by  Section  84308. 
Examples  of  the  types  of  decisions  covered  by  the  law  include  decisiorLS  on  professional  license 
revocations,  conditional  use  permits,  rezoning  of  specific  parcels,  zoning  variances,  tcnLiiive 
subdivision  and  parcel  maps,  consulting  contracts,  cable  television  franchises,  buildmg  and 
development  permits,  public  street  abandonments,  and  pnvate  development  plan.<^.  I  he  law  (Joes 
not  apply  to  purely  ministerial  decisions  in  these  matters. 

Who  is  a  Party? 

A  party  is  ajiy  person  (including  a  business  entity)  who  files  an  application  for,  or  i.s  the 
subject  of,  a  procetjding  involving  a  license,  permit  or  other  entitlement  for  use. 

Who  is  a  Participant? 

A  participant  is  any  person  who  is  not  an  actual  party  to  the  proceeding,  but  who  ( I ) 
actively  supports  or  opposes  a  particular  decision  (i.e.,  lobbies  the  officers  or  employees  of  the 
agency,  testifies  in  person  before  the  agency,  or  otherwise  acts  to  influence  the  officers  of  the 
agency)  and  (2)  has  a  financial  interest  in  the  outcome  of  the  decision. 

Example:  Paula  Peters  and  Nancy  North  are  neighbors  in  an  exclusive  residential 
neighborhood.  North  has  applied  for  a  conditional  use  permit  to  allow  her  to  conduct  an 
auto  repair  business  on  her  driveway.  In  stating  her  opposition  to  North's  application 
before  the  plarming  commission,  Peters  testified  that  the  granting  of  the  permit  would 
substantially  reduce  the  fair  market  value  of  her  property.  She  also  presented  a  pctiLiun 
signed  by  20  neighborhood  residents  opposed  to  the  granting  of  the  permit.  North  is  a 
party.  Peters  is  a  participant.  She  is  not  an  actual  pairty  to  the  proceeding,  but  she  has 
testified  in  opposition  and  has  a  financial  interest  in  the  outcome  of  the  proceeding    I  he 
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neighbors  who  merely  signed  the  petition  are  not  participants.  Merely  signing  a  petition 
(defined  as  a  communication  signed  by  ten  or  more  individuals)  docs  not  make  one  u 
participant. 

Who  is  an  Agent? 

An  agent  is  an  individual  or  firm  who  represents  a  party  or  a  parlicipani  in  a  proceeding. 
If  an  individual  agent  is  an  employee  or  member  of  a  law,  architectural,  engineermg  or 
consulting  firm,  or  a  similar  entity  or  corporation,  both  the  entity  or  corporation  and  the 
individual  arc  considered  agents.  Campaign  contributions  made  by  a  parly  or  p;u  iicipanl  .irc 
aggregated  with  those  made  by  the  party  or  participant's  agent  within  the  12  months  preceding 
the  decision  or  the  period  of  the  agency  relationship,  whichever  is  shorter. 

What  Does  Section  84308  Prohibit? 

Section  84308  prohibits  officers  from  soliciting,  accepting  or  directing  campaign 
contributions  of  more  than  $250  ttom  any  party,  participant  or  agent  of  a  paiiy  or  paiticipant, 
while  a  proceeding  is  pending  before  the  officer's  agency  and  for  three  months  following  the 
decision.  'l"his  prohibition  applies  even  where  the  contribution  is  for  another  candidiate. 
Similarly,  a  party  or  pairticipant  and  his  or  her  agent  cannot  make  a  campaign  contribution  ol" 
more  than  $250  to  an  officer  during  the  pendency  of  the  proceedings  and  for  three  monih.s 
following  the  decision. 

When  a  closed  corporation  is  a  party  to,  or  a  participant  in.  a  proceeding,  the  majority 
shareholder  of  the  corporation  is  subject  to  the  prohibition  and  disclosure  requirements  as  well  a.^ 
the  corporation  itself 

Examples:  A  person  requests  information  from  the  city  plaruiing  dcpanmeni  on 
pedtioning  for  a  zoning  variance.  The  matter  is  not  pending  before  the  planning 
commission,  and  Section  84308  does  not  apply  until  the  petition  is  actually  filed  and 
submitted  to  the  planning  commission  for  its  determination. 

Examples:  A  periion  applies  to  the  ciry  for  a  conditional  use  permit,  and  the  mailer  is  sei 
for  hearing  before  the  planning  commission.  The  planning  commissioners  may  not 
receive,  solicit  or  direct  any  contributions  of  more  than  $250  iVom  the  applicant  or  his  or 
her  agents.  The  applicant  is  similarly  prohibited  from  making  any  contributions  of  nu^rc 
than  $250  to  the  planning  commissioners  while  the  matter  is  pending  before  the  planning 
commission  and  for  three  months  after  the  decision  is  made. 

Disqualification:  When  b  Disqualification  Required? 

Disqualification  is  required  when,  prior  to  making  a  decision,  an  officer  learns  thai  a 
party  or  participant  in  a  proceeding  has  made  a  contribution  of  more  than  $250  to  the  officer 


3 


EB-m-3B    07:31     FROrl:     F    F    P  C 


J27  202B 


FACE 


within  the  preceding  12  months.  However,  if  the  officer  returns  the  campaign  contnbiiiion  (or 
that  portion  of  the  contribution  which  is  over  $250)  withjn  30  days  from  the  umc  he  or  she  Icams 
of  the  contribution  ajid  the  proceeding,  then  disqualification  is  not  required. 

Examples:  A  developer  has  filed  for  a  conditional  use  permit  troni  the  city's  land  use 
agency.  The  developer  gave  a  land  use  agency  officer  a  $750  campaign  contribution  two 
months  before  he  filed  for  the  permit.  The  campaign  contribution  did  not  violate  SccUon 
84308  since  it  was  given  prior  to  the  developer's  request  for  a  permit.  Ro!h  the  officer 
and  the  developer  would  be  required  to  disclose  the  contribution  and  the  oMiccr  would 
have  to  disqualify  himself  or  herself  from  the  proceedings,  unless  the  ofrlccr  rcturn.s  at 
least  $500  of  the  $750  (reducing  the  amount  to  $250)  within  30  day.s  of  learning  of  boih 
the  contribution  and  the  proceeding. 

Examples:  Sarah  Smith  is  a  candidate  for  the  Smalltown  City  Council.  Smith  is  also  on 
the  Smalltown  Planning  Commission.  John  Doc  has  a  permit  request  pending  before  the 
planning  commission.  Under  Section  84308,  Smith  is  prohibited  from  soliciting  or 
receiving  any  contribution  of  more  than  $250  from  Doe  or  Doe's  agcnl.  If  Smith  did 
receive  a  contribution  of  more  than  $250  from  Doe,  Smith  and  Doe  would  be  required  to 
disclose  the  contribution,  and  Smith  would  have  to  disqualify  herself  from  the  permit 
proceedings  unless  she  returns  that  portion  of  the  campaign  contribution  in  excess  ol 
$250  within  30  days  after  learning  of  the  contribution  and  Doe's  pending  permit. 

Disclosure:  Who  and  How? 

Prior  10  rendering  any  decision,  each  officer  who  received  a  campaign  conu-ibution  of 
more  than  $250  within  the  preceding  12  months  from    party,  participant  or  agent  of  a  party  or 
participant  must  disclose  the  fact  on  the  record  of  the  proceeding.  If  there  is  a  public  hearing,  the 
officer  should  make  the  disclosure  on  the  public  record  at  the  beginning  of  the  hearing. 
However,  if  no  public  hearing  is  held,  the  disclosure  should  be  included  in  the  written  record  ol 
the  proceeding.  Likewise,  a  party  to  a  proceeding  must  disclose  on  the  record  ol  the  proceeding 
any  campaign  contribution  of  more  than  $250  made  wTlhin  the  preceding  12  months  by  the  part> 
or  his/her  agent  to  any  otTicer  of  the  agency.  The  FPPC  has  prepared  disclosure  forms  for  this 
purpose.  The  agency  should  make  forms  available  to  the  agency's  officers,  parties,  and 
participants. 
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Introduction 

Th#  Political  Rtform  Acf  Imposes  limits  on  gifts  and  prohibits 
honomrla  payments  receivgd  by. 

•  Local  al^Ctad  officers  and  other  local  officials  specified  m 
Qovemment  Code  Section  87200,^  excJudmg  judges: 

•  Designated  employees  of  local  government  agencies  (i.e.. 
indivWuaJs  required  to  file  statements  of  economic  interesis  under  a 
local  a^ncys  conflict  of  Interest  code);  and 

•  Candldatee*  for  any  of  these  offices  or  positions.  (Section  89502 
and  89503.) 

This  fact  sheet  summarizes  the  major  provisions  of  the  Act 
concerning  gWts,  honoraria,  and  travel.  You  should  not.  however,  rely 
on  thelact  sheet  aJone  to  ensure  compliance  with  the  Ad.  If  you  have 
any  questions,  contact  the  Fair  Political  Practices  Commission  ai  (916) 
322-5660. 


1/  Government  Code  Sections  81000-91015.  All  statutory 
references  are  to  ttie  Government  Code  unless  otherwise  indicated. 
Commiasion  regulatkins  appear  at  2  California  Code  of  Regulations 
Section  18000,  et  sag.  AJI  references  to  regulations  are  to  Title  2, 
Division  6  of  the  CaJifomia  Code  of  Regulations. 

2J  Local  officials  specified  In  Government  Code  Section  87200 
Ir^dude:  members  of  boards  of  supervisors  and  crty  courKils.  mayors, 
city/cotirrty  planning  commissioners,  city/county  chief  admimetrativG 
officers,  city/county  treasurers,  district  attorneys,  county  counsels,  crty 
managers,  city  attorneys,  and  other  public  officials  who  manage  public 
investments. 

3/  For  purposes  of  the  gift  limit  and  honorana  prohlbrtion.  you 
become  a  "carxlWtle"  when  you  file  a  statement  ot  organization  (Form 
41 0)  as  a  controited  committee  for  the  purpose  of  seeking  elective 
office,  a  candidate  ln<cntion  statennent  (Form  501),  or  a  declaration  of 
candidacy,  whichever  occurs  first.  If  you  ere  an  unBuccessful 
candidate,  you  will  no  lortger  be  subject  to  the  gift  limit  arxj  honoraria 
prohibition  when  you  are  eligible  to  terminate  your  campaign  filing 
obUgatlons  and  have  filed  a  statement  of  termination  (Form  416).  or 
after  certification  of  election  results,  whichever  Is  earlier.  (Sections 
89602(b)  and  89503(b).) 
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I.  Gifts 

Th0  Gift  Limit  It  yDu  are  a  local  etectad  officer,  a  candidate  for  local  elective 

offlc©.  or  a  local  official  specffted  in  Government  Code  Section  87200. 
you  may  rwt  accept  gifts  from  any  single  source  totaling  more  tnan 
$280  In  a  caJandar  yaar.  (Section  B9503.)*' 

If  you  are  an  amptoyee  of  a  local  government  agency  who  is 
designated  in  the  agency's  conflict  of  interest  code,  you  may  not  acceoi 
gifts  from  any  single  source  totaling  more  than  $280  m  a  calendar  year 
if  you  are  required  to  report  receiving  Income  or  gifts  from  lhat  source 
on  your  statement  of  economic  interests.  (Section  89503(c).) 


What  is  a  "Gift"?  Under  ttw  Act,  a  gift  is  any  payment  or  other  benefit  provided  to 

you  for  wtilch  you  do  not  provide  goods  or  services  of  equal  or  greaie'' 
value.  A  gift  Irxdudes  a  rebate  or  discount  in  the  price  of  anytnma  of 
value  unless  the  rebate  o;  discount  is  made  In  the  regular  course  o! 
business  to  members  of  the  public  without  regard  to  your  official  status 
(Section  8202fi.) 

Except  as  discussed  below,  you  have  "received"  or  •"accGpte<3"  a 
gift  when  you  know  t)v»t  you  have  actual  possession  of  the  gift  or  wnen 
you  take  any  action  exeroising  direction  or  control  over  the  gift, 
Including  discarding  the  gift  or  turning  it  over  to  another  person. 
(Regulatton  18941.) 


Exceptions  to  the  Th«  Act  and  Commission  regulations  provide  exceptions  for  certain 

Definition  of  "Gift"  ^VP®^  °^  5*^-  (Sectkxi  82026;  Regulations  18940-16946.5.)  The 

following  are  not  aub|ect  to  any  gift  limit  and  are  not  required  to  b« 
dlacioaed  on  a  at«t»ment  of  economic  Intereata  (Form  721  or  730): 

1 .  Qlfls  which  you  return  (unused)  to  trie  donor,  or  tor  which  you 
reimburse  the  donor,  wtthin  30  days  of  receipt.  (Section  8202B(b)(2); 
Regulation  18943.) 


4/  The  gift  limit  is  adjusted  biennially  to  reflect  changes  m  the 
Consumer  Price  Index.  For  1995-96,  the  gift  limit  is  $280.  (Section 
89503;  Regulation  18954.)  Gifts  aggregating  $50  or  more  must  be 
discloead  and  gifts  aggregatkig  $280  or  more  received  by  an  otticiai 
may  subject  the  offkiaJ  lo  disqualification  with  respect  to  the  source 
(Section  87103<e).)  Designated  employees  should  consult  the 
'disclosure  category"  portjon  of  their  agency's  conflict  of  inierest  codB 
lo  determine  If  a  particular  source  of  income  or  grfts  must  be  disclosed. 
Sorne  contltct  of  Interest  codes  require  very  limited  disclosure  of  income 
and^ttu.  If  your  agency's  conflict  of  interest  code  requires  you  to 
disciose  lnconr>e  and  gifts  only  from  specified  sources,  gttts  from 
sources  which  are  not  required  to  t>e  disclosed  ar©  not  subject  to  the 
$2flO  gitt  limit. 
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I.  Gifts 

Continued  2:  Gifts  which  you  donate  (unused)  to  a  charttable  organization  or  a 

govemm«nt  agency  within  30  days  of  receipt  wtihout  claiming  a 
deduction  for  tax  purposes.  (Section  e2028(b)(2);  Regulation  1 8943  ) 

3.  Gifts  from  your  spouse,  child,  parent,  grandparent,  grandchild, 
brother,  eitter.  perent-ln-law,  brother-in-law.  sister-m-iaw,  aunt,  uncle, 
niece,  nephew,  or  first  couiln  or  tt>e  spouse  of  any  such  person,  unless 
he  or  she  is  acting  as  an  agent  or  intermediafy  for  another  person  wno 
Is  the  true  soun::^  of  the  gift.  (Section  8202e(b)(3),  Regulation 
18ft42(a)(3).) 

4.  Gifts  of  hosprtailty  Involving  food,  dnnk  or  occasional  lodging 
which  you  receive  In  an  Individual's  home  when  the  individual  or  a 
nrtembor  of  hiB  or  her  famHy  Is  present.  (Regulation  1  e942(a)(7).) 

5.  Gifts  approxlnriately  equal  In  value  exchanged  between  you  and 
another  Individual  on  holiday*,  birthdays,  or  similar  occasions 
(Regulation  18942(a)(8).) 

6.  Infonmatiohal  materia!  provided  to  assist  you  in  the  pertonmance 
of  your  oftlclal  duties.  Including  book3,  reports,  pamphlets,  calendars, 
perlodlcaia,  videotapes,  orfree  admission  to  informational  conferences 
or  seminars. 

'IrrfomrMUional  rr^terial"  may  also  Include  scale  nwdels,  ptctonal 
repPM^ntatlona.  mapa.  and  other  such  hems,  prcividod  that  If  the  riem's 
fair  nrjarket  value  is  mors  than  $280.  you  have  the  bunilen  of 
denx>n$tratJng  ttwt  the  Item  te  Informational.  In  addition,  on-site 
denxKist rations,  tours,  or  inspections  desigr>ed  specrfjcally  tor  public 
offtetele  are  considered  lnforrT«tional  material,  but  this  exception  does 
not  appty  to  meals  or  to  trarwportation  to  the  site  unless  the 
iransporlatJon  Is  not  commerctaily  avalladte.  (Section  82028(b)(l ): 
Regulations  18942(a)(1)  and  18942.1.) 

7.  A  bequest  or  lnh«rttance.  (Section  82028(b)(5);  ReguiatKjn 
■  18942(a)(5).) 

8.  Campaign  contributions.  Including  rebates  or  discounts  received 
in  conr>eclion  with  campaign  activittes.  (Section  82028(b)(4);  Regulation 
ie942(a)(4).)  However,  campaign  contnbutions  must  be  reported  in 
accordance  wtth  tt>e  campaign  disclosure  provisions  of  the  Act. 

9.  PerBonaiized  plaqu«s  and  trophies  wltln  an  Individual  vaii>e  of 
less  than  $260.  (Section  82028(b)(6):  Regulation  18942(a)(6)  ) 

10.  Tickets  to  attend  fundraisers  tor  campaign  commitlees  or  other 
candidates,  and  tickets  to  fundraisers  for  organizations  exempt  from 
taxation  under  Section  501(c)(3)  of  the  Internal  Revenue  Code. 
(Regulation  18946.4.) 

11.  Free  admission,  refreshments,  and  similar  non-cash  nominal 
benefits  provided  to  you  at  an  event  at  which  you  give  o  speech, 
psrtidpate  In  a  panel  or  seminar,  or  provide  a  similar  service. 
Transportation  wttnin  California,  and  any  necessary  lodging  and 
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I  Gifts 

Continued  subsistence  provkJid  directly  In  conr>ectlon  witti  the  speech,  panel. 

semlnir,  or  wrvte*.  are  also  rwt  considered  gifts.  (Regulation 
16942(a)(9).) 

12.  Passes  or  ttckets  wtUch  provide  admission  or  access  to 
ladWIes,  goods,  servteas,  or  other  benefits  (either  on  a  onetime  or 
repeated  basis)  that  yoo  do  not  use  and  do  not  give  to  another  person 
(Regulation  18946.1.) 

13.  Gifts  provided  directly  to  members  of  your  family  unless  you 
receive  diract  benefit  from  tt>e  gift  or  you  exercise  discretion  and  control 
over  the  use  or  disposition  of  trie  gift.  (Regulation  18944.)  (Note:  in 
most  casee.  the  full  amount  of  a  gift  nnade  to  you  and  your  spouse  must 
be  counted  for  purposes  of  disclosure  and  the  gtti  limits   However,  see 
the  discussion  balow  rsgarding  wedding  gifts.) 

14.  Gifts  provided  to  your  govemment  agency.  This  may  include 
passes  or  tickets  to  fadlltles.  goods,  or  services,  travel  payments,  and 
other  benefits.  However,  certain  conditjons  must  be  met  before  a  gin 
received  by  an  otfldal  through  his  or  her  agency  would  not  be 
considered  a  gift  to  the  official .  (Regulations  18944.1-18944.2.) 
Contact  the  FPPC  Legal  Division  at  (916)  322-5560  for  detailed 
infomrwition. 


Other  Gift  Excaptlons  The  fcHiowIng  exceptions  are  also  applicable  to  gifts,  but  you 

Which  May  Be  Reportable      '^^V  ^  required  to  report  th»es«  tiams  on  a  statam«nt  of  aconomlc 

Intereeta  (Forni  721  or  730)  and  thay  can  subject  you  to 

dIsquaJHication:'' 

1 .  Certain  payments  for  transportation,  lodging,  and  subsistence 
are  not  subject  to  gift  Hmits  but  may  be  reportable.  Travel  payments 
are  discussed  below. 

2.  Wedding  gifts  are  not  subject  to  the  gift  limit  but  are  reportable 
Por  purposes  of  valuing  wedding  gifts,  one-half  of  the  value  of  each  gih 
is  attributabie  !oeach  spouse,  unless  the  grft  is  intended  exclusively  fo' 
the  use  and  enjoyment  of  one  spouse,  m  which  case  the  entire  value  o' 
the  gift  Is  attributabie  to  that  indlvlduai.  (Regulation  18946.3.) 

3.  A  prize  or  award  received  In  a  bona  fide  competition  not  reieited 
to  your  otilclal  status  is  not  subject  to  the  gift  limit,  but  must  be  reponed 
as  income  If  the  value  of  ttie  prize  or  award  Is  $250  or  more. 


5/  Designated  employees  should  consult  the  'disclosure  category' 
portion  of  thsir  agency's  conflict  ot  interest  code  to  detemnine  II  a 
particular  source  of  Income  or  gifts  must  be  disclosed. 
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4.  Passes  orlicketfi  which  provide  admission  or  access  to  facilifies. 
goods,  s«rvte««,  or  other  berwttts  are  reportable  and  subject  to  the  giti 
Hmtt  tf  you  us«  them  or  gwe  them  to  another  person 

-  Ths  value  oi  a  pass  or  ticket  which  provides  one-time  admission 
Is  tha  face  value  of  the  pass  or  ticket,  or  the  price  whicri  would 
be  offered  to  the  general  public.  (Regulation  18946  "1(0).) 

--  The  valua  of  a  pasa  or  ticket  which  provides  repeated  admission 
or  access  to  fadlrties,  goods,  services,  or  other  benefits  is  tne 
fair  rTMrkat  value  of  your  actual  use  of  the  pass  or  ticket. 
Including  guests  who  accompany  you  and  who  are  admitied 
with  the  pass  or  ticket,  plus  the  fdir  market  value  of  any  possible 
usa  by  any  person  to  whom  you  transfer  the  privilege  or  use  of 
the  peas  or  tickets.  (Regulation  18946.1(b).) 

II.  Honoraria 

Th«  Honoraria  Prohibition         if  you  are  a  tocai  elected  officer,  a  candidate  for  locai  elective 

offcfl,  or  a  local  offioiaJ  specified  in  Qovemment  Code  Section  87200, 
you  may  not  accept  horwraria  payments.  (Section  89502.) 

If  you  are  an  empkayee  of  a  local  government  agency  who  is 
designated  in  the  agerx:y's  conflict  of  interest  code,  you  may  not  accept 
honoraria  payments  from  any  source  If  you  are  required  to  report 
receiving  lrvx)me  or  gifts  from  that  source  on  your  statement  of 
economk:  Interests.  (Section  89502(c).) 


What  is  an  An  'horkOi^riurrV  Is  any  payment  made  in  consideration  for  any 

"Honorarium"?  speech  given.  arUc*a  put>liahed,  or  attendance  at  any  public  or  pnvate 

conference,  convantton,  rr^eetlng,  social  event,  meal,  or  like  gatnennQ. 

(Section  8CS01:  Regulation  16931.) 

A  "speech  given"  means  a  public  address,  oration,  or  other  lomn  of 
oral  presentation,  including  panlclpation  in  a  panel,  seminar,  or  debate. 
(Regulatkjnl  8931.1.) 

An  'arlide  published'  means  a  nonfictional  wntten  work:  i)  that  is 
produced  In  connectkin  with  any  actrvity  otfier  than  the  practice  of  a 
bona  tide  business,  trade,  or  profession;  and  2)  that  is  published  in  a 
periodk^J,  journal.  r>ewspaper.  newsletter,  n^agazine.  pamphlet,  or 
similar  publication.  (Regulatton  18931.2.) 

"Attendance"  m«ar«  being  present  during,  making  an  appearance 
at,  or  serving  m  host  or  master  oi  ceremonies  for  any  pubic  or  private 
conference,  convention,  nr>eetlng.  social  event,  meal,  or  like  gainenng. 
(Regulatk>n  18931.3.) 


I.  Gifts 
Continued 


11.  Honoraria 

Continued 


The  Act  and  Commission  regulations  provide  certain  exceptions  lo 
the  prohibition  on  honorary.  (Section  89501;  Regulations  18930- 
16935.)  The  peymenta  deecdbed  b«loyv  ar«  not  prohibited  and  are 
noi  required  to  be  diectoaed  on  e  atetament  of  economic  interest: 
(Form  721  Of  730): 

1.  An  hortorerium  which  you  return  (unused)  to  the  donor  or  tne 
donor's  agant  or  Intermediary  wtttiln  30  days.  (Section  89501(b); 
Regulation  18933(b).) 

2.  An  honorarium  which  Is  delivered  to  your  government  agency 
within  30  dayi  for  donatlofi  to  the  agency's  general  fund  or  equivalen! 
account  for  which  you  do  not  cialm  a  deduction  for  income  tax 
purposes.  (Section  89501  (b);  Regulation  18933(b) ) 

3.  A  payment  which  Is  not  delivered  to  you  but  is  made  directly  fo  a 
bona  tide  charttaWe,  educational,  civic,  religious,  or  similar  tax-exempi, 
non-profit  organization.  However. 

-  You  may  rwl  make  the  donation  a  cortdrtJon  for  your  speech, 
artidd,  or  attendance; 

-  You  may  not  daJm  The  donation  as  a  deduction  for  mcomo  tax 
purpoees; 

-  You  may  not  t>e  hJentHled  to  the  non-profit  organization  in 
connection  with  the  dorwtion;  and 

-  The  donation  may  have  no  reasonably  foreseeable  financial 
effect  on  you  or  on  any  member  of  your  immediate  family. 
(Regulation  18932.5.) 

4.  A  payment  received  from  your  spouse,  child,  parent, 
grandparent,  grandchild,  brother,  sister,  parent-in-law,  brother-in-law, 
aister-in-law,  nephew,  niece,  aunt,  uncle,  or  first  cousin,  or  the  spouse 
of  any  such  person.  However,  a  payment  which  would  be  considered 
an  horwrarlum  is  prohibited  If  or>e  of  these  persons  is  acting  as  an 
agent  or  intennediary  for  someone  else.  (Regulation  18932  4(b).) 

5.  Items  6,  8,  9,  and  11  under  "Exceptions  to  the  Definition  of  'GiH" 
discusaed  eehler  in  this  tact  sheet. 


Exceptions  to  the 
Prohibition  on 
Honoraria 


Other  Honoraria  The  following  payments  are  not  conaidared  "honoraria"  but 

Exceptions  Which  May  may  be  raportabte  and  can  aubject  a  public  official  to 

Be  Reportable  dIaquelHIcatlon:*' 

1 .  Payn>enta  received  tor  a  comedic,  dramatic,  musical,  or  other 
similar  artistic  performarce,  arxj  payments  received  for  the  publication 
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6/  Designated  enr\ployee6  should  consult  the  'disclosure  category" 
portion  of  their  agency's  conflict  of  interest  code  to  determine  if  a 
particular  source  of  income  or  gifts  must  be  disclosed. 
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II.  Honoraria 

Continued  .    o(bookfl.plays,  or  screenplays.  (Regulations  16931.1-18931.2.) 

Howevtr,  nuct)  payments  er©  reportable  income. 

2.  Inoom*  Btrrmd  for  your  persor^al  services  If  the  services  are 
provided  In  connection  wtrh  a  bona  fide  business,  trade,  or  professior, - 
such  as  t»«ctilng,  prsctidng  law,  medicine,  Insurance,  real  estate, 
bankmg,  or  building  coniractlng-and  the  services  are  customarily 
provW«d  In  connection  with  the  business,  trade,  or  profession 

This  «xc«ption  does  not  appfy  If  the  sole  or  predommani  activity  of 
the  buainoM,  trade,  or  prottsaion  Is  making  speeches   In  addition,  you 
must  m#«t  certain  crttena  to  eslaPJlah  ttiat  you  are  practicing  a  bona 
fkte  bu»Jr>©«8,  tmd«,  or  profession  (such  as  maintenance  o(  business 
records,  tioanaure.  proof  of  leaching  post)  before  a  payment  received 
for  personal  sarvices  which  may  meet  the  definition  of  honorarium 
woukJ  b«  corwWere  '  eamad  Irxxtme  and  not  an  honorarium  (Section 
89501(b);  Reoiiiationfi  16932-18932.3.) 

Eamad  Income  Is  required  to  be  reported.  Contaci  the  FPPC  Legal 
DIviaion  at  (916)  322-5660  for  detailed  Information. 

3.  Free  admission,  food,  beverages,  and  other  non-cash  nominal 
banafte  provided  to  yoci  at  any  public  or  private  conference, 
convention,  meeting,  social  event.  n>eal,  or  similar  gathering,  whether 
or  not  you  provide  any  substantive  sen/ice  at  the  event.  (Regulation 
18932.4(f).)  Although  thase  Hems  are  not  considered  honorana.  they 
may  be  reportable  gftts  and  subject  to  the  gtti  limit. 

4.  Certain  payments  for  transportation,  lodging,  and  subsistence 
are  not  considerad  honoraria  but  may  be  reportable  and  subiect  to  the 
gift  limit.  (Sections  89501(c)  and  89506.)  Travel  payments  are 
discoasad  below. 


III.  Travel 
pAYMEisrrs 


The  Act  and  Commission  regulations  provide  exceptions  to  the  gift 
limit  and  honorarta  prohibition  for  certain  types  of  travel  payments. 
(Section  89606;  Regulations  18950-1 8950.4.) 

The  term  "travel  payment"  Includes  payments,  advances,  or 
reimbursements  for  travel,  including  actual  transportation  and  related 
lodging  and  subsistence.  (Section  B9501  (c).) 


Travel  Payments  Not 
Subject  to  Limits  and 
Reporting 


Tha  following  typaa  of  travel  payments  are  r>ot  lubjact  to  any 

limit  and  are  not  raporiable  on  a  statement  of  economic  Interetts 
(Form  721  or  730): 

1.  Transportation  wlihin  California  provided  to  you  directly  in 
connection  with  an  event  at  which  you  give  a  speech,  participate  in  a 
penel  or  seminar,  or  provid©  a  similar  service.  (Regulation  18950.3.) 


2.  Fre«  admiMion.  refreihments,  and  similar  norvcash  nominal 
benefits" provided  lo  you  during  the  entire  event  (ir^slde  or  outside 
CaJtfomla)  at  wttlc^  you  give  a  speech,  parttapate  in  a  panel  or 
seminar,  or  provid*  a  slmUar  sarvice.  (Regu<at(on  18950.3  ) 

3.  Necaasary  lodging  and  subsistence  (inside  or  outside  California). 
IndudJng  miials  and  beverages,  provided  to  you  directly  in  connection 
with  an  event  at  which  you  give  a  speech,  partiapate  m  a  panel  or 
seminar,  or  provWe  a  similar  service.  However,  the  exclusion  lor  meals 
and  bevenagea  te  Iknttad  to  those  provided  on  the  day  of  the  activrty 
(Regulation  16050.3.) 

4.  Travel  payn>orrt6  provided  to  you  by  your  governmeni  agency  or 
by  any  state.  locaJ.  orfedeml  government  agency  whrch  would  be 
conakJerad  Income  and  not  a  gttt  (I.e..  payments  for  which  you  provide 
equal  or  greater  conalderatlon).  (Section  B9506(d)(2);  Regulation 
18Q50.1(d).) 

5.  Reimbonements  for  travel  expenses  provided  to  you  by  a  bona 
fide  educatJonaJ.  academic,  or  charitable  organization  for  whicn  you 
provide  equal  or  greater  consideration.  (Section  82030(b)(2).) 

6.  Travel  payments  provided  to  you  directly  m  connection  with 
campaign  actMtte«.  However,  ttiese  payments  must  be  reported  in 
accordance  with  tlie  campaign  diaclosure  provisions  of  the  Act. 
(Regutatlona  iB950.l(c):  18950.4.) 

7.  Any  paynr^ent  which  is  excluded  from  the  definition  of  "gift"  as 
described  eariier  in  this  fact  sheet. 


III.  Travel  Payments 
Continued 


Reportable  Travel  The  following  travel  peyfT>ent«  are  not  »ubiec1  to  the  gift  limit 

Payments  Not  Subject  ^  reportaWe  on  a  atatemem  of  economic  inlorosts 

to  -Limit  (Form  721  of  730,  Schedule 

1.  Travel  which  to  reasonabfy  necessary  m  connection  with  a  bona 
fido  bueinees.  trade,  or  profeesion,  and  which  sahsftes  the  cntena  for 
federal  Income  tax  deductions  tor  business  expenses  specified  m 
SecHona  162  and  274  of  the  Intan^l  Revenue  Code.  (Section 
e9506(d)(3);  Regulation  18950.1  (e).)  For  reporting  purposes,  these 
tnavel  payment*  would  be  considered  pari  of  the  salary,  wages,  and 
other  income  received  from  the  business  entity  and  would  be  reported 
on  Schedule  D  ot  Form  721  or  730. 


2.  Travel  wtthin  tr>e  United  States  which  Is  reasonably  related  to  a 
legislative  or  govemrr>ental  purpose-or  lo  an  issue  of  state,  natior\ai.  or 
International  ptWIc  pollcy-in  connection  with  an  event  oi  which  you 
give  a  speech,  partici'^ale  In  a  panel  or  seminar  or  provide  a  similar 
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III.  Travel  Payments 

Continued  servica.  Lodging  and  subsistence  expenses  m  this  case  are  limited  to 

the  day  lnrKT)«dlat«ty  preceding,  the  day  o(.  and  the  day  immediately 
following  th«  spo«cti,  panel,  or  otlner  service.  (Seclwn  89506(a)(1), 
Regulation  18950.1(a)(2).) 

Note  that  tN«  axcaption  is  different  than  trav/el  payments  descrioed 
earlier.  Urxlerthe  circumatances  described  in  this  paragraph, 
transportation  outside  CaJrfomla  but  within  the  United  States  is  no; 
sut)^  to  tt>e  $280  gift  llmH  but  Is  reportable  and  can  subject  a  public 
official  to  diaqualtflcatlon.  On  tt>e  other  hand,  transportation  insioe 
CalHomla  In  connection  wttn  a  speech  is  neither  limited  nor  reponabie 
(Regulation  16950.3.) 

In  addition.  tt>e  lodging  and  subsistence  payments  described  m  tnis 
paragraph  can  be  provided  both  the  day  before  and  the  day  after  a 
speech  without  being  subject  to  the  $280  limit.  However,  lodging  and 
subfiistonc©  payments  are  reoortable  unless  they  are  received  directly 
in  connection  wtth  the  event. 

3.  Travel  not  In  connection  with  giving  a  speech,  pirticipatmg  in  a 
panel,  or  senilnar  or  providing  a  similar  service  but  which  is  reasonably 
related  to  a  legislative  or  governmental  purpose-or  to  an  issue  of  state, 
national,  or  international  publtc  policy--and  which  is  provided  by: 

a)  A  government,  governmental  agency,  foreign  government,  or 
govtmnient  authority; 

b)  A  bona  fide  public  or  pnvate  educational  institution  defined  m 
Sactwn  203  of  tha  Rav«nu«  and  Taxation  Code; 

c)  A  nonprofit  chantable  or  religious  organization  tnat  is  exempt 
from  taxation  under  Section  501(c)(3)  of  the  Internal  Revenue  Code;  or 

d)  A  foreign  organization  that  substantially  satisfies  tne 
requirements  tor  tax  exempt  status  under  Section  501  (c)(3)  of  the 
imemal  Revenua  Code. 

(Section  89506(a)(2);  Regulation  18950. 1(b).) 
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USE  OF  PUBLIC  FUNDS 


I.  MASS  MAILINGS  UNDER  THE  POLITICAL  REFORM  ACT 
A.  The  Prohibition 

Section  89001  of  the  Act  provides  that  "no  newsletter  or  other  mass  mailing  shall  be  sent 
at  pubhc  expense."  Regulation  1 8901  flirther  defines  a  prohibited  mass  mailing  ::s  those 
mailings  where  all  of  the  following  apply: 

(1)  Any  item  sent  is  delivered,  by  any  means,  to  the  recipient  at  his  or  her  residence, 
place  of  employment  or  business,  or  post  office  box.  For  purposes  of  this  subdivision  (u)(l), 
the  item  delivered  to  the  recipient  must  be  a  tangible  item,  such  as  a  videotape,  record,  or 
button,  or  a  written  document. 

Regulation  1 8901(a)C I)  only  restricts  items  that  are  mailed  or  delivered,  by  any  rr,^an.s.  U) 
a  person's  home,  office  or  post  office  box.  If  items  are  set  out  lor  ihe  public  U)  pick  up  on  their 
own,  or  are  handed  out  in  a  public  area,  the  resUiclions  of  the  regulaUun  do  nui  apply.  I  f  the 
communications  are  delivered,  by  any  means,  to  any  person's  home,  oHicc,  or  post  ofHcc  box, 
the  communication  will  be  deemed  to  have  been  sent  as  set  forth  in  Regulation  1 890 1  (a)(  1 ). 

(2)  The  item  sent  either: 

(A)  Features  an  elected  officer  affiliated  with  the  agency  which  produces  or  sends  the 
mailing,  or 

(B)  Includes  the  name,  office,  photograph,  or  other  reference  to  an  elected  officer 
affiliated  with  the  agency  which  produces  or  sends  the  mailing,  and  is  prepared  or  sent  in 
cooperation,  consultation,  coordination,  or  concert  with  the  elected  officer. 

Regulation  18901(c)(1)  defines  "elected  olficer  ulliliuted  with  the  agency"  as  "an  elected 
officer  who  is  a  member,  officer,  or  employee  of  the  agency,  or  of  a  subunit  thereof  such  a5  a 
committee,  or  who  has  supervisory  control  over  the  agency,  or  who  appoints  one  or  nioi  e 
members  of  the  agency."  Regulation  18901(c)(2)  defmes  "featuring.'" 

"Features  an  elected  officer"  means  that  the  item  mailed  includes  ihe 
elected  officer's  photograph  or  signature,  or  singles  out  the  elected  oftlccr  by  the 
manner  of  display  of  his  or  her  name  or  office  in  the  layout  of  the  document,  such 
as  by  headlines,  captions,  type  size,  typeface,  or  type  color. 

If  the  item  does  not  include  the  name,  photograph  or  any  reference  to  an  elected  officer 
who  is  "affiliated"  with  the  agency  that  produces  or  distributes  the  mailing,  the  item  is  not 
subject  to  the  restrictions  of  tlie  regulation.  (Reguhtion  18901(a)(2).)  Newsletters  arc  not 
restricted  with  respect  to  references  to  nonaffiliated  elected  officers  or  to  person.s  who  arc  noi 
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elected  officers. 


However,  the  analysis  docs  not  end  with  a  determination  of  affiliation.  Il  must  also  he 
determined  whether  the  mailing  is  prepared  or  sent  in  cooperation,  consuliHtion,  coordination  (^r 
concert  with  the  elected  officer.  If  the  mailing  has  been  prepared  or  sent  in  cooperation, 
consultation,  coordination  or  concert  with  the  elected  officer,  any  use  of  the  elected  officer's 
name,  photograph  or  office,  or  any  reference  to  the  officer  is  prohibited.  (Regulaiion 
18901(a)(2)(B).)  If  the  mailing  has  not  been  prepared  or  sent  in  cooperation,  consultation, 
coordination  or  concert  with  the  elected  officer,  use  of  the  elected  officer'.s  name  is  permitted 
provided  the  officer  is  not  featured  in  the  mailing.  (Regulation  18901(a)(2)(A).)  Thu.s.  il'thL- 
mailing  is  prepared  by  staff,  completely  independent  of  the  elected  ofticer.<;  affiliated  with  the 
agency,  the  elected  officers'  names  may  appear  in  the  mailmg,  so  long  as  the  names  are  not 
singled  out  for  attention  by  the  manner  of  display.  Use  of  an  elected  officer's  signature  or 
photograph  is  not  permitted. 

(3)  (A)  Any  of  the  costs  of  distribution  is  paid  for  with  public  moneys;  or 

(H)  Costs  of  design,  production,  and  printing  exceeding  $50.00  are  paid  with  public 
moneys,  and  the  design,  production,  or  printing  is  done  with  the  intent  of  sending  the  item 
other  than  as  permitted  by  this  regulation. 

As  stated  above,  Section  89001  provides  that  no  newsletter  or  other  mass  mailing  siinll  be 
sent  at  public  expense.  Regulation  18901(a)(3)  specifics  that  a  mass  mailing  is  "sent  at  public 
expense"  within  the  meaning  of  Section  89001  if  either  the  costs  of  distribution  are  p;iid  for  with 
public  moneys  or  more  than  $50.00  in  public  money  is  paid  for  the  co.sb?  of  design  or  production, 
and  the  design  or  pnnting  is  done  with  the  intent  of  sending  tJie  iteui.  Ihus,  ileins  v,hich  are 
produced  and  distributed  at  private  expense  are  not  subject  to  the  restrictions  of  Regulation 
18901. 

(4)  More  than  two  hundred  substantially  similar  items  are  sent,  in  a  single  calendar 
month,  excluding  any  Uem  sent  in  response  to  an  unsolicited  request  and  any  item  described 
in  subdivision  (b). 

Finally,  as  discussed  above,  Section  89001  applies  only  to  a  "mass  mailing"  as  defined  in 
the  Act.  Regulation  18901(a)(4)  clarifies  that  if  less  than  201  of  the  Kiwnc  or  ^iibstantmllv  similar 
items  arc  .sent  in  n  calendar  month,  the  regulation  would  not  resu-ict  the  mailing.  Separate 
mailings  may  be  counted  together  if  the  items  sent  are  .substantially  similar.  Two  item.s  ure 
"substantially  similar"  if  any  of  the  following  applies: 

(ft)  1  he  items  arc  identical,  except  for  changes  neccs.saiy  tn  identify  the  recipient  and  lii^ 
or  her  address. 

(b)  I  he  items  are  intended  to  honor,  commend,  congratulate,  or  rccognire  an  individual 
or  group,  or  individuals  or  groups,  for  the  same  event  or  occasion;  are  intended  to  celebrate  ur 


recognize  the  same  holiday;  or  are  intended  to  congraluJate  an  individual  or  group,  or  individuals 
or  groups,  on  the  same  type  of  event,  such  as  birthdays  or  anniversaries. 

(c)  Both  of  the  following  apply  to  the  items  mailed: 

■  Most  of  the  bills,  legislation,  governmental  action,  activities,  events,  or  issues  of 
public  concern  mentioned  in  one  item  are  mentioned  in  the  other 

■  Most  of  the  information  contained  in  one  item  is  contained  in  the  other. 

Thus,  if  two  mailings,  each  of  Jess  than  200,  arc  substantially  similar,  ihcy  \vill  be 
counted  together  to  determine  whether  more  than  200  items  are  sent  in  a  calendar  month 

B.  Exceptions 

1 .  UnsolicUed Specific  Request.  As  stated  above,  Regulation  I  8Q01  (c)(4)  provides  that 
an  otherwise  prohibited  newsletter  or  mass  mailing  is  exempted  from  the  restrictions  ol  Seclion 
89001  and  Regulation  1 8901  if  it  contains  only  information  or  material  sent  in  response  lo  ;)n 
unsolicited  specific  request  and  therefore  is  not  counted  toward  the  201  that  equate  lo  a  ma^s 
mailing.  As  used  in  this  reguJation.  a  request  is  unsolicited  if  it  is  not  requested  or  induced  by 
the  elecied  officer  or  any  other  person  acting  at  his  or  her  behest.  (Regulation  1 8001  (c)(4)(A).) 

2.  Letterhead/roster  listing.  The  inclusion  of  the  elecied  officer's  name  or  ol  licc  in 
stationery  letterhead,  business  cards  or  in  a  rosier  listing  of  aJl  elected  officers  in  the  agency  is 
not  prohibited.  This  exception  does  not  permit  inclusion  of  the  elected  officer's  signature. 

3.  Press  releases.  The  prohibition  does  not  apply  to  press  releases  disseminated  to  ihc 
press  by  the  agency. 

4.  InterAntra-af^ency  communications.  The  prohibition  docs  not  apply  lo 
communications  sent  in  the  ordinary  course  or  business  between  agencies  or  within  an  agency  lo 
employees,  officers,  deputies,  and  other  staff. 

5.  Payment/collection  of  funds.  Items  sent  in  connection  with  the  payment  or  collection 
of  funds,  such  as  tax  bills,  refund  checks  and  similar  documents,  may  include  the  elected  olficer's 
name,  title  or  signature  if  necessary  to  the  payment  or  collecuon  of  funds. 

6.  Essential  program  mailings.  Items  sent  to  program  recipients,  where  the  mailing  is 
essential,  may  include  the  elected  officer's  name,  title  or  signature  if  necessary  to  the  funcuoning 
of  the  program. 

7.  Legal  notices.  Items  required  to  be  sent  by  law,  such  as  sample  ballots,  may  include 
the  elected  officer's  name,  title  or  signature  if  necessary  to  the  notice. 
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8.  Dirtctorits.  General  agency  directories  listing  ail  the  individuals  in  (he  agency  may 
include  an  elected  officer's  name  and  title  in  tbc  same  type  size,  typcfecc  and  lypc  color  as  all 
other  individuals  listed. 

9.  Meeting  notices.  A  single  mention  of  an  elected  officer's  name  may  be  included  in  an 
agency's  announcement  of  an  official  agency  event  The  evem  must  be  one  for  which  the  agency 
is  providing  facilities,  staff  or  other  financial  siq>port  A  single  mention  is  also  permitted  in  a 
notice  sent  to  an  elected  officer's  constituents  conccming  a  public  meeting.  1  he  elected  officer 
must  plan  the  event,  including  making  the  financial  arrangements;  he  or  she  must  also  anend  and 
conduct  the  meeting;  and  the  meeting  must  relate  to  the  elected  officer's  ofTicial  duties. 

10.  Agendas  md  other  required  writings.  The  elected  officer';;  name  and  title  may 
appear  in  agendas  and  other  writings  required  to  be  made  available  by  specified  statutory 
provisions. 

11.  SECTIOS  95300 

Section  85300  provides: 

No  public  officer  shall  expend  and  no  candidate  shall  accept  any  public 
moneys  for  the  purpose  of  seeking  elective  office. 
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